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JOINT APPENDIX 


[Filed February 23, 1967] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


VETERANS OF THE ABRAHAM 
LINCOLN BRIGADE, 

49 E. 21st Street, 

New York, New York, 


MOE FISHMAN, 
421 W. 24th Street, 
New York, New York, 


JAMES YATES, 
219 W. 28th Street, 
New York, New York, 


MAURY COLOW, 

2145 77th Street, 

Brooklyn, New York, 

Plaintiffs, 

v. No. 429-67 

ATTORNEY GENERAL OF THE 

UNITED STATES, 
Department of Justice, 
Washington, D.C., 


and 


UNITED STATES CIVIL SERVICE 
COMMISSION, 
1900 E Street, N. W., 
Washington, D. C., 
Defendants. 
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COMPLAINT FOR DECLARATORY 
JUDGMENT AND INJUNCTIVE 
RELIEF 


The plaintiffs, by their attorneys, complaining of the 
defendants, allege: 


1. The Court has jurisdiction of this action under D. C. 
Code § 11-521: 28 U.S. Code, $ 2201; and § 10 of the 
Administrative Procedure Act, 5 U.S. Code, § 1009. 


2. The plaintiff, Veterans of the Abraham Lincoln Bri- 
gade (hereafter called Veterans), is an unincorporated asso- 
ciation, whose membership consists of those members of 
the Abraham Lincoln Brigade (herein called the Brigade) 
who returned to the United States from Spain after fight- 
ing from 1936 to 1938 in the armed forces of the Repub- 
| lic of Spain in support of the constitutionally elected gov- 
ernment against insurgent, fascist forces. 


3. The purpose and activities of the Veterans was to fos- 


ter and continue the friendships formed in Spain during this 
period, to provide rehabilitation and medical care for mem- 
bers of the Brigade, to assist members of the Brigade in 
obtaining employment, food and living facilities upon their 
return to the United States and to publish a periodical to 
inform members of the Brigade and other interested persons 
of their activities. 


4. The plaintiffs, Moe Fishman, James Yates and Maury 
Colow are all citizens of the United States residing in the 
State of New York, who served in the Spanish Civil War as 
members of the Brigade. They are also members of the 
Veterans. They sue here as representatives of the class of 
individuals who served in the Brigade during the Spanish 
Civil War. 


5. The defendant, the Attorney General of the United 
States, has his principal office and may be found in the Dis- 
trict of Columbia. The defendant, the United States Civil 
Service Commission (herein called the Commission), has its 
principal office and may be found in the District of Colum- 
bia. 
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6. On or about March 21, 1947, the then Attorney Gen- 
eral of the United States, issued, pursuant to Executive Order 
9835, a list of organizations (herein known as the Attorney 
General’s list). Organizations on the list were separately 


characterized as “totalitarian, fascist, communist or subver- 
sive.” 


7. The names of the Brigade and of the Veterans were 
placed on that list and were characterized as “Communist” 
Organizations. This action was taken without notice or 
hearing. 


8. On or about April 27, 1953, the Attorney General 
reissued the list pursuant to Executive Order 10450 which 
superseded Executive Order 9835. The Brigade and the 
Veterans were continued on this list but without any sep- 
arate characterization. This relisting was also done without 
notice or hearing. 


9. The defendant, the Commission, has since on or about 
March of 1947 included in the standard application for fed- 
eral employment (Form 57) a question (No. 27) requiring 
each applicant for federal employment to state whether or 
not he is or has ever been a member of any organization 
on the Attorney General’s list, and has utilized member- 
ship in organizations on that list as one of the factors for 
determining an applicant’s unsuitability for employment. 
Further, each and every agency and department in the gov- 
ernment has utilized the list in similar fashion. 


10. On or about April 22, 1953, the Attorney General 
filed with the Subversive Activities Control Board a petition 
for an order requiring the Veterans to register as a Commu- 
nist-front organization under § 7 of the Subversive Activities 
Control Act, 50 U.S. Code 781 , et seq. After hearing before 
the Board and court review of the Board’s proceedings, this 
petition was dismissed on April 20, 1966, pursuant to a 
joint motion filed by the Attorney General and the Veterans. 


11. On May 31, 1966, counsel for the Veterans requested 
the Attorney General to remove the names of the Veterans 
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and the Brigade from his list of “‘subversive” organizations. 
On July 6, 1966, this request was denied. 


12. Listing of an organization on the Attorney General’s 
list seriously injures the reputation, business and prestige of 
the organization, its ability to obtain and retain members 
and to carry out its purposes. Various governmental sanc- 
tions apply to members of such an organization even though 
they are not government employees or applicants for gov- 
ernment employment. For example, the list is used by the 
Department of Defense in screening employees working for 
defense establishments and by the Coast Guard in screening 
applicants for employment in the Merchant Marine. 


ry 


13. Various state and local governments have adopted leg- 
islation and ordinances imposing special sanctions on organi- 
zations on the Attorney General’s list and members of such 
organizations or depriving them of rights and benefits which 
would otherwise be available to them. Further, numerous 
private groups and individuals have utilized the list as the 
basis for imposing sanctions within their control, as, e.g., 
employment, membership in trade unions, the renting of 
meeting halls or meeting places. 


14. The listing by the defendant Attorney General of the 
Veterans and the Brigade and his continued insistence on 
retaining their names on his list of subversive organizations 
and the use of such list by the defendant the United States 
Civil Service Commission is illegal in the following respects 
among others: 


(a) The listings violate the First Amendment in that they 
represent a species of governmental censorship of expression 
and assembly and proscribe organizations on the basis of 
views and policies protected by the First Amendment. 


(b) The listings violate the due process clause of the Fifth 
Amendment by imposing onerous sanctions and the invasion 
of property rights and rights of reputation on the basis of 
indefinite, subjective, meaningless and irrational criteria, 
which can be and are interpreted to apply merely because 
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of the defendant Attorney General’s political, social or eco- 
nomic prejudices. 


(c) The listings of organizations are in excess of the pow- 
ers of the executive branch and violate the Ninth and Tenth 
Amendments in that they impose onerous sanctions and 
invasion of property rights and the right of reputation for 
no valid governmental purposes and without reasonable rela- 
tion to the powers granted to the federal government and 
the executive under the Constitution. 


(d) The listings of organizations violate the Constitution’s 
prohibition against bills of attainder in that they constitute 
the imposition of punishment without judicial trial. 


(e) The listings of the Veterans and the Brigade were 
made without notice and hearing in violation of the Fifth 
Amendment and the Administrative Procedure Act. 


15. The illegal listings of the Veterans and the Brigade by 
the defendant, the Attorney General, and the use of such 
listings by the defendant, the United States Civil Service 
Commission, have caused and continue to cause irreparable 
injury to those organizations and their members for which 
neither the organizations nor the members have an adequate 
remedy at law. Such injuries include damage to the reputa- 
tion and prestige of the organizations and of their members, 
loss of membership dues and other revenues, interference 
with the circulation of the Veterans’ publications and inter- 
ference with the activities of the Veterans as an organization 
and the fulfillment of its purposes. These injuries will con- 
tinue against the Veterans and its members and against the 
members of the Brigade unless the relief prayed for is 
granted. 


16. There are no administrative remedies available to 
plaintiffs and no other remedy afforded by law or statute. 


WHEREFORE, the plaintiffs demand judgment: 


1. Declaring that the listings of the Veterans and the 
Brigade as organizations within the purview of Executive 
Orders 10450 and 9835 are illegal and unconstitutional, and 
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the provisions of said Executive orders purportedly autho- 
rizing such listing are also illegal and unconstitutional. 


2. Enjoining the defendant, The Attorney General of the 
United States, his officers, agents, servants, attorneys and 
all persons in active concert or participation with him from 
continuing in effect his listing of these organizations as 
organizations within the purview of said Executive Orders. 


3. Requiring the defendant Attorney General to notify 
all government agencies and the public generally that his 
listing of the organizations was illegal and void and is with- 
drawn. 


4. Enjoining the defendant, the Civil Service Commission, 
from continuing to use the Attorney General’s list with the 
names of the Veterans and the Brigade upon it; and 


5. Granting the plaintiffs such other and further relief 
as may be appropriate. 


Leonard B. Boudin 
Rabinowitz & Boudin 


David Rein 
Forer & Rein 
Counsel for Plaintiffs 


[Filed May 2, 1967] 


ANSWER TO COMPLAINT 


Come now the defendants by their attorneys and in answer 
to the complaint herein filed say: 


FIRST DEFENSE 


The defendants, answering the averments contained in the 
numbered paragraphs of the complaint, say: 


1. The defendants deny the allegations contained in par- 
agraph 1 of the complaint. 


2. Answering paragraph 2 of the complaint, the defen- 
dants admit that the Veterans of the Abraham Lincoln Bri- 
gade is an unincorporated association. The defendants are 
without knowledge or information sufficient to form a belief 
as to the truth of the remaining allegations contained in par- 
agraph 2 of the complaint. 


3.-4. The defendants are without knowledge or informa- 
tion sufficient to form a belief as to the truth of the alle- 
gations contained in paragraphs 3 and 4 of the complaint. 


5. Answering paragraph 5 of the complaint, the defen- 
dants admit the allegations contained in the first sentence 
thereof. The defendants admit that the United States Civil 
Service Commission is located in the District of Columbia 
but deny that said Commission is a proper defendant to this 
action, since the Congress has not constituted said Commis- 
sion a body corporate nor authorized said Commission to 
sue or be sued. 


6. Answering paragraph 6 of the complaint, the defen- 
dants admit that pursuant to Executive Order No. 9835, 
Part III, paragraph 3, the Attorney General on or about 
March 21, 1947 commenced to furnish to the Loyalty 
Review Board of the United States Civil Service Commission 
the names of organizations designated as totalitarian, fascist, 
communist or subversive, or as having adopted a policy of 
advocating or approving the commission of acts of force or 
violence to deny others their rights under the Constitution 
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of the United States, or as seeking to alter the form of gov- 
ernment of the United States by unconstitutional means. 
The remaining allegations contained in paragraph 6 of the 
complaint are denied. 


7. Answering paragraph 7 of the complaint, the defen- 
dants admit that pursuant to the direction and authority of 
Executive Order 9835 dated March 21, 1947 and in con- 

| formity with the provisions thereof, the name of the Vet- 

' erans of the Abraham Lincoln Brigade was among those 
transmitted by the Attorney General to the Loyalty Review 
Board on November 25, 1947 without characterization. The 
Loyalty Review Board disseminated the above information 
to all departments and agencies on December 4, 1947. Pub- 
lic notice was given of the above action in the Federal Reg- 
ister for March 20, 1948 (13(2) F.R. 1471(73)). The 
defendants admit that the Attorney General by letter to the 
Loyalty Review Board dated September 17, 1948 included 
the name of the Veterans of the Abraham Lincoln Brigade 
as one of those organizations characterized as Communist. 
This information was disseminated to all departments and 
agencies by the Loyalty Review Board on September 21, 
1948. Public notice of this action was given in the Federal 
Register on October 21, 1948 (13(8) F.R. 6135(37)). The 
defendants also admit that the Attorney General in a letter 
dated April 21, 1949, to the Loyalty Review Board, included 
among those additional organizations characterized as Com- 
munist the name of the Abraham Lincoln Brigade. This was 
disseminated to all departments and agencies on April 25, 
1949. Notice of this action was given in the Federal Regis- 
ter of May 7, 1949 (14(3) F.R. 2369(71)). The remaining 
allegations contained in paragraph 7 of the complaint are 
denied. 


8. Answering paragraph 8 of the complaint, the defend- 
ants admit that the Abraham Lincoln Brigade and the Vet- 
erans of the Abraham Lincoln Brigade were designated on 
April 29, 1953 without characterization pursuant to Execu- 
tive Order No. 10450, which superseded Executive Order 
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9835. The remaining allegations contained in paragraph 8 
of the complaint are denied. 


9. Answering paragraph 9 of the complaint, the defen- 
dants admit that applicants for Federal employment are 
required to state in answer to question twenty-seven on 
Standard Form 57 whether or not they are or have ever 
been members of any organization on the list. The defen- 
dants further admit that membership in such organizations 
designated by the Attorney General is a factor to be con- 
sidered in the determination of suitability for Federal 
employment when the issue presented in a particular case 
is the loyalty of the individual to the United States. 


10. Answering paragraph 10 of the complaint, it is admit- 
ted that on or about April 22, 1953 the Attomey General 
pursuant to Section 7 of the Subversive Activities Control 
Act of 1950 filed a petition with the Subversive Activities 
Control Board for an order to require the Veterans of the 
Abraham Lincoln Brigade to register as a Communist-front 
organization. It is admitted that after extensive proceedings 
the Board, on December 21, 1955, entered a report finding 
the plaintiff to be a Communist front pursuant to the above 
Act and ordering it to register in conformity therewith. It 
is admitted that this order was affirmed by the Court of 
Appeals for the District of Columbia Circuit on December 
17, 1963 and the plaintiff appealed to the United States 
Supreme Court. It is admitted that the Supreme Court on 
April 26, 1965 announced that it would not consider the 
case on a “stale” record and remanded the case for further 
proceedings to establish that the organization was currently 
a Communist front. It is admitted the matter was ultimately 
remanded to the Board where the plaintiff Veterans of the 
Abraham Lincoln Brigade and the Attorney General were 
afforded an opportunity to adduce additional evidence. It 
is further admitted that when no further evidence was 
adduced, the Board on the joint motion of the plaintiff organ- 
ization and the Attorney General vacated the registration 
order and dismissed the petition on April 20, 1966. 
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11. The defendants admit the allegations contained in par- 
agraph 11 of the complaint. 


12. Answering paragraphs 12 of the complaint, the defen- 
dants admit that membership in a designated organization 
is a factor to be considered by the Department of Defense 
in granting access to classified defense information and by 
the United States Coast Guard in determining eligibility for 
employment on board merchant vessels of 100 gross tons 
or more. The remaining allegations contained in paragraph 
12 of the complaint are denied. 


13. The defendants are without knowledge or information 
sufficient to form a belief as to the truth of the allegations 
contained in paragraph 13 of the complaint. 


14.-16. The defendants deny the allegations contained in 
paragraphs 14 through 16 of the complaint. 


SECOND DEFENSE 
The plaintiffs’ suit is barred by laches. 


THIRD DEFENSE 


The authority delegated to the Attorney General under 
Executive Order No. 10450 is a constitutional delegation 
and valid, and the designation of the Veterans of the Abra- 
ham Lincoln Brigade and the Abraham Lincoln Brigade pur- 
suant thereto is not violative of the due process clause of 
the Constitution. 


FOURTH DEFENSE 


The Court lacks jurisdiction over the subject matter of 
the complaint. 


FIFTH DEFENSE 


The complaint fails to state a claim upon which relief can 
be granted. 
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SIXTH DEFENSE 


The suit is barred by the failure of the plaintiff organiza- 
tions to file the required notice of contest contesting their 
designation within the time period prescribed therefor in 
the regulations of the Attorney General, 28 C.F.R. Section 
41.1. 


SEVENTH DEFENSE 


The Court lacks jurisdiction over the person of the 
“United States Civil Service Commission” since the Congress 
has not constituted said commission a body corporate nor 
authorized said commission to sue or be sued. 


EIGHTH DEFENSE 


The plaintiffs have failed to join indispensable parties to 
this action, to wit: the Commissioners of the United States 
Civil Service Commission. 


WHEREFORE, the defendants having fully answered the 
allegations contained in the numbered paragraphs of the 
complaint pray that the complaint herein be dismissed, with 
costs. 


/s/ Francis X. Worthington 
FRANCIS X. WORTHINGTON 


Attorney, Department of Justice 


/s/ Benjamin C. Flannagan 
BENJAMIN C. FLANNAGAN 


Attorney, Department of Justice 
Washington, D. C. 20530 


Attorneys for the Defendants 
[Certificate of Service dated May 1, 1967.] 


[Filed July 14, 1967] 


PLAINTIFFS’ MOTION FOR 
SUMMARY JUDGMENT 


Plaintiffs move for summary judgment against the defend- 
ants on the ground that there is no genuine issue of ma- 
terial fact and the plaintiffs are entitled to judgment as a 
matter of law. In support of this motion the Court is re- 
ferred to the pleadings, the attached affidavit of Moe Fish- 
man and the points and authorities in support of the mo- 
tion. 


David Rein 


Leonard Boudin 
Attorneys for Plaintiffs 


[Certificate of Service dated July 14, 1967.] 


[Filed July 14, 1967.] 


AFFIDAVIT IN SUPPORT OF MOTION 
FOR SUMMARY JUDGMENT 


STATE OF NEW YORK ) 


) SS: 
COUNTY OF NASSAU ) 


Moe Fishman, being first duly sworn, deposes and says: 


1. Iam one of the plaintiffs in the above-captioned case. 
I was a member of the Abraham Lincoln Brigade (herein 
called the Brigade) which fought in Spain in the armed forces 
of the Republic of Spain in support of the constitution- 
ally elected government against insurgent fascist forces. I 
have been a member of the Veterans of the Abraham Lin- 
coln Brigade (herein called the Veterans), an unincorporated 
association, whose membership consists of members of the 
Abraham Lincoln Brigade since its inception in 1938. I have 
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been executive secretary of the latter organization since some 
time in 1950. 


2. The purpose and activities of the Veterans was to fos- 
ter and continue the friendships formed in Spain, to pro- 
vide rehabilitation and medical care for members of the Bri- 
gade, to assist members of the Brigade in obtaining 
employment, food and living facilities upon their return to 
the United States and to publish a periodical to inform 
members of the Brigade and other interested persons of its 
activities. 


3. The plaintiffs, James Yates and Henry Colow, are, 
like myself, citizens of the United States residing in the 
State of New York, who served in the Spanish Civil War as 
members of the Spanish forces. They are also members of 
the Veterans. 


4. The listing by the Attorney General of the Brigade 
and of the Veterans and his characterization of them as 
Communist organizations, pursuant to Executive Order 9835, 
was done without notice to either the organizations or any 
of the members of these organizations. The relisting of 
these organizations, pursuant to Executive Order 10450 on 
or about April 27, 1953, was also done without notice. 


5. The listings of the organizations have seriously injured 
the reputation, business and prestige and the ability of the 
Veterans to obtain and retain members and carry out its 
purposes. The Veterans have lost membership dues and 
other revenues in the form of voluntary contributions, and 
the circulation of the publication has diminished as a result 
of this listing. 


6. Various State and local governments have adopted leg- 
islation and ordinances imposing special sanctions on the 
organizations on the Attorney General’s list and members 
of such organizations, depriving them of rights and benefits 
which would otherwise be available to them. Moreover, 
numerous groups and individuals have utilized the list for 
imposing sanctions within their control, e.g., employment, 
membership in trade unions, the renting of meeting halls or 
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meeting places. See generally for examples of such prac- 
tices Brown, Loyalty and Security (Yale University Press, 
1958) 15 fn. 84, 92 fn., 118, 140, 161, 297, 377; Bontecou, 
The Federal-Loyalty-Security Program (Cornell University 
Press, 1953) 176-178: Administration of the Federal Employ- 
ees’ Security Program, S. Rep. No. 2750, 84th Cong., 2d 
Sess., pp. 222-223. 

7. On May 31, 1966, the Veterans, through its counsel, 
requested the Attorney General to remove the names of the 
Veterans and the Brigade from his list of “subversive organi- 
zations.” This request was denied on July 6, 1966. 


8. Unless the Court grants the relief requested in the 
complaint to remove these organizations from the Attorney 
General’s list, the Veterans, its members, and the members 
of the Brigade will continue to function under a stigma 
which in effect brands them as disloyal to the United States. 
It is obviously impossible for organizations or individuals 
to operate freely in a democratic system under the onus of 


such a brand. 


/s/ Moe Fishman 


Moe Fishman 
[Jurat dated July 11, 1967.) 


[Filed August 25, 1967] 


DEFENDANTS’ OPPOSITION TO PLAINTIFFS’ 
MOTION FOR SUMMARY JUDGMENT AND 
DEFENDANTS’ CROSS MOTION FOR SUM- 
MARY JUDGMENT OR IN THE ALTERNATIVE 
TO DISMISS THE COMPLAINT. 


Now come the defendants, by their attorney, and pursuant 
to Rules 56 and 12 of the Federal Rules of Civil Procedure, 
oppose plaintiffs’ motion for summary judgment and move 
the Court to enter summary judgment for the defendants or 
in the alternative for dismissal of the complaint on the ground 
that there is no genuine issue as to any material fact and that 
the defendants are entitled to judgment as a matter of law. 


The defendants oppose plaintiffs’ motion for summary 
judgment on the following grounds: 


1. The Executive Orders in issue (Nos. 9835 and 10450) 
and the authority delegated thereunder are both consti- 
tutional and valid; 


2. There is no evidence of harm to the plaintiffs nor is 
there any admission or legal presumption of such harm or 
injury. 

The defendants move for summary judgment or in the 
alternative to dismiss the complaint on the following grounds: 


1. The plaintiffs are barred by laches; 


2. The authority delegated to the Attorney General under 
the Executive Orders is a constitutional delegation and is 
valid, and the designation and listing of the Veterans of the 
Abraham Lincoln Brigade pursuant thereto is not violative 
of the due process clause of the Constitution, or otherwise; 


3. The Court lacks jurisdiction over the subject matter 
of the complaint; 


4. The complaint fails to state a claim upon which relief 
can be granted; 
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5. The suit is barred by the failure of the plaintiffs to 
file the required notice of contest contesting its designation 
within the time period prescribed therefor in the regulations 
of the Attorney General, 28 C.F.R. 41.1; and, 


6. The Court lacks jurisdiction over the “United States 
Civil Service Commission” as such. 


In support of the opposition and motion the defendants 
refer to the entire record herein, including the pleadings, the 
exhibits, the accompanying statement of facts as to which 
there is no genuine issue, and the attached memorandum of 
points and authorities. 


DEWITT WHITE 
Attorney for Defendants 


[Filed November 14, 1967.] 
JUDGMENT 


The above entitled cause having come before the Court 
on plaintiffs’ Motion for Summary Judgment and defendants’ 
Cross-Motion for Summary Judgment and the Court having 
considered all the pleadings and papers filed herein and hav- 
ing heard oral argument of counsel for the parties on Octo- 
ber 24, 1967, it is: 


ORDERED, ADJUDGED AND DECREED that plaintiffs’ 
Motion for Summary Judgment should be and hereby is 
denied: and it is 


FURTHER ORDERED, ADJUDGED AND DECREED that the 


defendants’ Motion for Summary Judgment should be and 
hereby is granted. 


November 14, 1967 . [s/ John J. Sirica 
JOHN J. SIRICA 


United States Judge 


BRIEF FOR APPELLANTS 
—————— 


IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
| 


| 
No. 21,549 
| 


VETERANS OF THE ABRAHAM LINCOLN BRIGADE, et al., 
Appellants, 


Vv. 


THE ATTORNEY GENERAL OF THE UNITED STATES¥ er al., 
Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


United States Court of Appeals | 
forthe DO ee Circuit tones Boudin 
30 East 42nd Street 
FILED APR 2 3 1968 New York, N. Y. 10017 


| 
_ =) David Rein 
-. GVauksoud 711 14th Street, N. W. 
Washington, D. C. 20005 
Attorneys for Appellants 
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Washington, 0. C. - THIEL PRESS - 202 - 393-0625 
| 


(i) 
QUESTIONS PRESENTED 


1. Whether the provisions of Executive Orders 9835 and 
10450 authorizing the Attorney General to designate organi- 
zations as totalitarian, fascist, Communist, subversive, etc., 
are unconstitutional on their face. 


2. Whether the Attorney General’s designations of orga- 
nizations pursuant to said Executive Orders violate the First, 
Fifth and Tenth Amendments to the Constitution, and con- 
stitute bills of attainder. 


3. Whether an organization which the Attorney General 
has designated as “‘subversive,” or its members, can challenge 
the constitutional powers of the Attorney General to list 
organizations without first exhausting the administrative 
procedures set up by the Attorney General. 


4. Whether a complaint challenging the Attorney Gen- 
eral’s power to list organizations as subversive which raises 
only constitutional questions is barred by laches where the 
complaint seeks only relief for the future and there is no 
prejudice to the government arising from any delay in filing 
the suit. 


Executive Orders and Regulations Involved 
Statement of Points 

Summary of Argument 

Argument: 


I. The Attorney General’s Designation of Organizations Pur- 
suant to Executive Orders 9835 and 10450 Violated the 
Constitution 


1. The First and Fifth Amendments 
2. The listing constituted a bill of attainder 
3. The Tenth Amendment 


. Appellants Are Not Barred from Raising These Constitu- 
tional Issues at this Stage 


1. The complaint is not barred by the failure to exhaust 
administrative remedies 


2. The complaint is not barred by laches 


Conclusion 
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IN THE 
UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 21,549 


VETERANS OF THE ABRAHAM LINCOLN BRIGADE, et al., 
Appellants, 


v. 


THE ATTORNEY GENERAL OF THE UNITED STATES, et al., 


Appellees. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANTS 


JURISDICTION 


This is an appeal from an order of the District Court grant- 
ing appellees’ motion for summary judgment (J.A. 16). 
Jurisdiction below arose under D. C. Code § 11-521, and 28 
U. S. Code § 2201, and 5 U. S. Code 8§ 702, 703, 704 and 
106. Jurisdiction of this Court is conferred by 28 U.S.C. 
Code § 1291. 
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STATEMENT OF THE CASE 


On or about March 21, 1947, the Attorney General of the 
United States issued, pursuant to Executive Order 9835, a 
list of organizations separately characterized as “totalitarian, 
fascist, Communist or subversive.”” Among the organizations 
listed as “Communist” were the appellant, the Veterans of 
the Abraham Lincoln Brigade (hereafter called the Veterans), 
and the Abraham Lincoln Brigade (hereafter called the 
Brigade). The designations were made without notice or 
hearing, and no provision existed for seeking administrative 
relief. (J.A. 3, 7-8). 


The Veterans is an unincorporated association whose mem- 
bership consists of those members of the Brigade who re- 
turned to the United States from Spain after fighting from 
1936 to 1938 in the armed forces of the Republic of Spain 
in support of the constitutionally elected government against 
insurgent, fascist forces. The individual appellants all 


served in the Spanish Civil War as members of the Brigade 

and are members of the Veterans. The purpose and activi- 
ties of the Veterans were to foster and continue the friend- 
ships formed in Spain during this period, to provide rehab- 
ilitation and medical care for members of the Brigade, to 
assist members of the Brigade in obtaining employment, 
food and living facilities upon their return to the United 
States, and to publish a periodical devoted to the activities 
of members of the Brigade. (J.A. 2). 


On April 22, 1953, the Attorney General petitioned the 
Subversive Activities Control Board for an order requiring 
the Veterans to register as a “‘Communist-front organization” 
under section 7 of the Subversive Activities Control Act, 50 
U. S. Code 88 781 et seg. (J.A. 3, 9). 


A few days later. on or about April 27, 1953, the Attor- 
ney General reissued his list of disapproved organizations, but 
without separate characterizations, under Executive Order 
10450, which superseded Executive Order 9835. The Brigade 
and the Veterans were continued on the list. (J.A. 3, 8). 
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The relisting was also unaccompanied by notice or hearing. 
(J.A. 3). However, at the time of the redesignation, the 
Attorney General issued regulations providing procedures 
for contesting the listing (J.A. 11). Under these regulations, 
an organization whose listing was carried over from the pre- 
vious designation was allowed ten days from the effective 
date of Executive Order 10450 to file with the Attorney 
General a written notice that it contested the listing. See 
28 C.F.R. § 41.1(a), App. A, p. 3. Failure to file such a 
notice of contest was declared by the regulations to be “an 
acquiescence in such designation.” 


The Brigade was not then in existence, having expired in 
1938. (J.A. 2). The Veterans did not file a “notice of 
contest” within the ten day period, but contested the pro- 
ceedings instituted against it by the Attorney General before 
the Subversive Activities Control Board. (J.A. 3,11). 


The Board issued a registration order, but after court 
review and a remand of the case (see Veterans of the Abra- 


ham Lincoln Brigade v. SACB, 380 U.S. 513), the registra- 
tion order was vacated and the Attorney General’s petition 
dismissed by the Board on April 20, 1966, on joint motion 
of the Veterans and the Attorney General. (J.A. 3, 9). 


On May 31, 1966, counsel for the Veterans requested the 
Attorney General to remove the names of the Veterans and 
the Brigade from the list of “subversive organizations.” On 
July 6, 1966, the Attorney General denied the request. (J.A. 
3, 4, 10). 


Appellants thereupon filed in the United States District 
Court for the District of Columbia a complaint for a declar- 
atory judgment and an injunction, seeking removal of the 
Veterans and the Brigade from the Attorney General’s list. 
(J.A. 2-6). The complaint alleged that the listing was injur- 
ing the reputation, business and prestige of the Veterans and 
its ability to obtain and retain members and to fulfill its 
purposes. It was also alleged that the list was used by the 
Civil Service Commission, the Department of Defense, the 
Coast Guard, other federal agencies, State and local govern- 
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i ments, and private concerns and individuals, as a basis for 
denying members of the Veterans and the Brigade various 
rights and benefits. such as employment, trade union mem- 
bership, ability to rent halls and meeting places, etc. (J.A. 
4, 5). 


The parties filed cross-motions for summary judgment 
(J.A. 12, 15, 16) and the court granted the appellees’ motion 
for summary judgment and denied appellants’. (J.A. 16). 


EXECUTIVE ORDERS AND 
REGULATIONS INVOLVED 


The pertinent provisions of Executive Orders 9835 and 
10450 of the Attorney General’s Rules of Procedure are set 
forth in Appendix A, infra. 


STATEMENT OF POINTS 


The court below erred in granting appellees’ motion for 
summary judgment and denying appellants’ motion for sum- 
mary judgment. ~ 


SUMMARY OF ARGUMENT 


I. 


A. The listing of the Veterans has rendered untold injury 
on its ability to speak, to obtain listeners, to write, to obtain 
readers, to assemble and to obtain associates. The question 
accordingly is posed as to whether such a massive destruc- 
tion of First Amendment rights can be justified on the 
ground that the designation serves some overriding govern- 
mental purpose. The asserted objective of the designation 
was to assist executive departments to carry out a program 
to insure the loyalty of government employees. However, 
an inference as to loyalty as the result of organizational 
affiliation is irrational and constitutionally impermissible. 
Thus, the list has no legitimate basis for its ostensible pur- 
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pose, i.e., the screening of government employees. Since it 
inflicts incalculable damage on the organizations listed and 
their present and former members, the listing is, under the 
circumstances, invalid under the First and Fifth Amendments. 
Moreover, the standards for listing are without reasonably 
precise meaning or content. These standards are too vague, 
uncertain and broad to meet the requisites of due process. 
Because of the vagueness of the standards employed, the 
impact on First Amendment rights renders the list violative 
of the First Amendment as well. 


B. The purpose of the bill of attainder clause of the Con- 
stitution is to bar legislative or non-judicial punishment. 
Since the listing of appellant organization constitutes non- 
judicial punishment it was a bill of attainder. It is impermis- 
sible to argue that the executive may do what the Constitu- 
tion forbids the legislature to do. 


C. The Constitution grants no power to any government 
official to list organizations as subversive or disloyal. Ours 
is a government of enumerated powers and authority exer- 
cised by any of its branches must find its source in a power 
expressly granted or impliedly granted by the Constitution. 
No government official has power to prescribe orthodoxy 
of beliefs or to declare that certain ideas are officially dis- 
couraged or prohibited. 


{I. 


A. The complaint is not barred by the failure to exhaust 
administrative remedies. The failure to exhaust an adminis- 
trative evidentiary proceeding does not bar a challenge to 
constitutional power. 


B. The doctrine of laches does not apply to the present 
situation. The Veterans could not have filed its suit so long 
as the Attorney General was proceeding against it before 
the Subversive Activities Control Board. Moreover, the gov- 
ernment has suffered no prejudice as the result of any delay 
in filing suit. The complaint seeks relief only for the future 
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and no issue is presented as to damages or any form of relief 
for past conduct. Accordingly, there is no equitable ground 
for denying relief at this stage. The issue of evidence or 
witnesses is not in this case. Appellants do not contend 
that the evidence was inadequate nor do they request a 
hearing on the evidence. If the Attorney General’s action 
was completely unauthorized under the Constitution there 
is no prejudice to the government in having constitutional 
rights vindicated even at this late date. The argument that 
a favorable outcome for appellants would result in a flood 
of suits from other organizations has no merit. It is incon- 
ceivable that the Attorney General will require a flood of 
suits by other organizations before extending to them the 
relief which they are entitled to under the Constitution. 


If. 


Although the Attorney General’s list has been in effect 
since 1947, there is still lacking the opinion of any court 
authoritatively upholding its validity. Because of the proce- 
dural obstacles posed by the Attorney General, and sustained 
by this Court, the power of the Attorney General to list 
apparently remains and will remain immune from judicial 
review. These procedural obstacles have no merit and have 
been applied to challenges to the Attorney General’s list 
in a manner inconsistent with the application of these same 
principles to other situations. There is no justification for 
erecting special rules so as to preclude judicial review of this 
long-outstanding cancer on the Constitution. 
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ARGUMENT 
I. 


The Attorney General’s Designation of Organizations 
Pursuant to Executive Orders 9835 and 10450 
Violated the Constitution. 


1. The First and Fifth Amendments. 


From the allegations of the complaint as well as from what 
all persons know to be true, it clearly appears that the listing 
has rendered untold injury on appellants’ ability to speak, 
to obtain listeners, to write, to obtain readers, to assemble 
and obtain associates. As Justice Frankfurter stated in Joint 
Anti-Fascist Refugee Comm. v. McGrath, 341 U.S. 123, 161 
(concurring opinion): “It would be blindness, however, not 
to recognize that in the conditions of our time such desig- 
nation drastically restricts the organization, if it does not 
proscribe them.” The question accordingly is posed as to 
whether such a massive destruction of First Amendment 
rights can be justified on the ground that the designation 
serves some overriding governmental purpose. Whether one 
employs the clear and present danger test or the balancing 
test, or any other test for the resolution of First Amendment 
rights, it is plain that the designation of appellant organiza- 
tion cannot pass muster. 


The asserted objective of the designation was to assist 
executive departments in carrying out a program to insure 
the loyalty of government employees. Even at the time the 
designations were first made the Attorney General instructed 
executive departments that it is the loyalty of the individual 
which must be the guide; that the doctrine of guilt by 
association is not to be applied; and that “membership in, 
affiliation with, or any sympathetic association with, any 
organization designated 1s simply one piece of evidence which 
may or may not be helpful in arriving at a conclusion as to 
the action which is to be taken in a particular case” 13 F.R. 
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'9366 (emphasis supplied). It is obvious that to judge an 
'individual’s loyalty on the basis of his organizational affili- 
ations rather than on the basis of his individual actions is 
irrational and dangerous. Moreover, an inference as to loy- 
alty as the result of organizational affiliation is not only 
irrational, but as a consequence of such irrationality, it is 
constitutionally impermissible. A number of cases in the 
Supreme Court and in the lower federal courts have so held. 
See, e.g., Wieman v. Updegraff, 344 U.S. 183; Elfbranat v. 
‘Russell, 384 U.S. 11; Keyishian v. New York Board of 
' Regents, 385 U.S. 589; cf. Schneider v. Smith, 390 U.S. 17; 
‘Gilmore v. James, 274 F. Supp. 75, aff'd sub nom. James v. 
Gilmore, 389 U.S. 572: United Steelworkers v. Bagwell, 383 
F.2d 492. And most recently, a lower federal court reached 
the conclusion that the Supreme Court’s precedents barred 
‘ the government from requiring an applicant for employment 
in the Post Office to answer a question in the application 
i form as to whether he had ever been a member of an orga- 


nization on the Attorney General’s list. Soltar v. Postmaster 
| General of the United States, 277 F. Supp. 579. 


Thus, although the listing has no legitimate utility for its 
' ostensible purpose, i-e., the screening of government employ- 
ees, so long as it remains extant it inflicts incalculable dam- 
age on the organizations listed and on their present and 
former members. Under the circumstances the listing is 
invalid under the First and Fifth Amendments. 


The listing further violates the First and Fifth Amend- 
ments because the standards for listing set out in the Exec- 
i utive Order, “totalitarian, fascist, communist, or subversive” 
' are without reasonably precise meaning or content. They 
are not defined by the Executive Order, and have never 
‘ been defined by any of the Attorneys General who have 
held the office since the issuance of Executive Order 9835. 
The use of such language has been consistently held by the 
Supreme Court to be too vague, uncertain and broad to 
meet the requisites of due process, and because of its vague- 
ness, its impact on First Amendment rights rendered it vio- 
lative of that Amendment as well. Cramp v. Board of Pub- 
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lic Instruction, 368 U.S: 278; Baggett v. Bullitt, 377 U.S. 
360; Dombrowski v. Pfister, 380 U.S. 479. 


2. The listing constituted a bill of attainder. 


In United States v. Brown, 381 U.S. 437, the Supreme 
Court held that the Bill of Attainder Clause was intended to 
bar legislative or non-judicial punishment. Since the listing 
of appellant organization constituted non-judicial punish- 
ment, it was a bill of attainder as that clause was interpreted 
in Brown. As stated by Justice Black, concurring in Joint 
Anti-Fascist Refugee Comm. v. McGrath, supra at 143-4: 


“_.. the system adopted effectively punishes many 
organizations and their members merely because of 
their political beliefs and utterances, and to this 
extent smacks of a most evil type of censorship... . 
Moreover, officially prepared and proclaimed govern- 
mental blacklists possess almost every quality of bills 
of attainder, the use of which was from the beginning 
forbidden to both national and state governments. 
U.S. Const. Art. 1 889, 10. It is true that the classic 
bill of attainder was a condemnation by the legisla- 
ture following investigation by that body, see United 
States v. Lovett, 328 U.S. 303, while in the present 
case the Attorney General performed the official 
tasks. But I cannot believe that the authors of the 
Constitution, who outlawed the bill of attainder, 
inadvertently endowed the executive with power to 
engage in the same tyrannical practices that had made 
the bill such an odious institution.”/ 


in Barsky v. Board of Regents, 347 U.S. 442, 459, the dissenting 
opinion of Justices Black and Douglas described the list as “‘an attainder 
published by the Attorney General of the United States in violation 
of the Constitution.” See also Note, The Bill of Attainder Clauses and 
Legislative and Administrative Suppression of ‘Subversives,’ 67 Col. L. 
Rev. 1490 (1967). 
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3. The Tenth Amendment. 


The Constitution grants no power to any government offi- 
‘cial to list organizations as subversive or disloyal. Ours isa 
‘government of enumerated powers, and authority exercised 

by any of its branches must find its source in a power 
expressly or impliedly granted by the Constitution. McCul- 
iloch v. Maryland, 4 Wheat. 316; United States v. Butler, 297 
U.S. 1: Marshall v. Gordon, 243 U.S. 521. The President, as 
well as Congress possesses no power not derived from the 
‘Constitution, Youngstown Sheet & Tube Co. v. Sawyer, 343 
U.S. 579: Ex parte Richard Quirin, 317 U.S. 1, 25, 26. 


Furthermore, the Supreme Court has declared that no 
government official has power to prescribe orthodoxy of 
‘ beliefs. West Virginia Bd. of Ed. v. Barnette, 319 U.S. 
624, 642: Hannegan v. Esquire, 327 U.S. 146, 158; Thomas 
v. Collins, 323 U.S. 516. 545. The Attorney General has 
‘ applied the Executive Order so as to make himself a judge 
of political orthodoxy and loyalty and so as to inform the 
' public that certain ideas are officially discouraged and pro- 
| hibited. He has thus violated the most revered traditions 
‘ of our Constitution. See Commager, Freedom, Loyalty, and 
Dissent, (Oxford University Press, N.Y. 1954); De Tocque- 
ville, 11 Democracy in America, 117 (Bradley ed. 1945); 
O’Brian Loyalty Tests and Guilt by Association, 61 Harv. L. 
' Rev. 592. 605; Emerson and Helfeld, Loyalty Among Gov- 
ernment Employees, 58 Yale L. J. 1, 116. 


Il. 


Appellants Are Not Barred from Raising These 
Constitutional Issues at this Stage. 


We think it clear that whatever the state of law may have 
been in 1953 at the time of the promulgation of Executive 
Order No. 10450, subsequent pronouncements of the Su- 
preme Court and other federal courts, which we have dis- 
cussed above, establish conclusively the unconstitutionality 


1] 


of the Attorney General’s listing of organizations as subver- 
sive. The government argues, however, that the constitutional 
issues sought to be raised by appellants here cannot be 
considered by the Court because of the alleged failure of 
the appellants to exhaust their administrative remedies and 
because the complaint is barred by laches. Neither of these 
contentions has any merit. 


1. The complaint is not barred by the failure 
to exhaust administrative remedies. 


The regulations issued under Executive Order No. 10450 
provide that a failure to file a written notice of contest within 
10 days after the effective date of the order “shall be 
deemed an acquiescence in such designation” 28 C.F.R. 41.1. 
Admittedly, the appellants failed to file such a notice of 
contest and the argument is now made that because of the 
failure to do so appellants cannot now challenge the consti- 
tutional power of the Attorney General because they failed 
to exhaust their administrative remedies. This argument 
might serve to bar a litigant from litigating in court eviden- 
tiary objections not raised in an available administrative 
proceeding. It passes understanding, however, how failure 
to exhaust an administrative evidentiary proceeding can bar 
a challenge to constitutional power. 


The precise issue raised here was passed upon by this 
Court in Cole v. Young, 96 U.S. App. D.C. 379, 236 F.2d 
337. In that case, a government employee argued that he 
had been wrongfully discharged because of the failure of the 
government to give him the rights afforded by $ 14 of the 
Veterans Preference Act, and that the provisions of Execu- 
tive Order 10450 were not applicable to his case. The gov- 
ernment argued that he could not raise these issues because 
he had failed to exhaust the administrative procedure under 
Executive Order 10450. This Court rejected that contention, 
even though no constitutional issues, as here, were presented. 
It stated (App. D.C. at 381, F.2d at 339): 
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“{The government] says Cole failed to exhaust his 
administrative remedy and so his action in court must 
fall. While Cole failed to pursue the administrative 
remedy offered him—he affirmatively rejected it—nev- 
ertheless the administrative process was exhausted 
and a final administrative decision was reached and 
rendered. This is the nub of the rule that the ad- 
ministrative remedy must be exhausted. We think 
the government’s point is not well taken.” 


Although this Court held that Cole was wrong on the mer- 
its, the Supreme Court, taking the same view as this Court on 
the issue posed here held for Cole on the merits. See Cole v. 
Young, 351 U.S. 536. 


Similarly, in Wills v. United States, 385 F.2d 943, a defend- 
ant in a criminal case argued that an action of the draft board 
in classifying him in 1-A was constitutionally invalid. The 
government there argued, as it does here, that this issue was 
not available to the appellant because he had failed to 


exhaust his administrative remedy by taking an appeal 
within the Selective Service System. The Court of Appeals 
for the 9th Circuit disagreed and said at 945: 


“In the first place, appellant’s objection to his 
classification was not addressed to the area of admin- 
istrative judgment. It did not pose a question upon 
which courts, bowing to special expertise, would 
regard the administrative determination as final, save 
only where basis in fact is lacking. His objection, 
founded upon a claim of constitutional right, was 
one on which courts have little reason to defer to 
administrative determination. The exhaustion rule 
loses much of its force in this area.” 


So here, we do not argue that there was insufficient evi- 
dence to support the conclusion of the Attorney General in 
listing appellant organization. We argue instead that what- 
ever the evidence may have been, the Attorney General had 
no power to list the organization and that his action in so 
doing violated the First, Fifth and Tenth Amendments and 
constituted a bill of attainder. Appellant cannot be denied 


13 


the right to present these arguments because of the exhaus- 
tion doctrine. 


We recognize that this Court came to a contrary conclusion 
in its recent decision in Industrial Workers of the World v. 
Clark, U.S. App. D.C. __, 385 F.2d 687. However, the 
opinion gave no rationale for reaching this result and it does 
not even appear to have recognized the existence of the 
prior ruling of this Court in Cole v. Young.” In any event 
we think the decision of this Court in Industrial Workers of 
the World is clearly erroneous and ill-considered and should 
be overruled. 


2. The complaint is not barred by laches. 


The second argument relied upon by the government is 
that the present complaint is barred by laches. We submit 
that in the context of this case the doctrine of laches has 
no application. 


On April 27, 1953, the Attorney General relisted appellant 
organization, pursuant to Executive Order 10450. The At- 
torney General had, five days earlier, filed against appellant 
a petition for an order requiring the Veterans to register as 
a Communist-front organization under § 7 of the Subversive 
Activities Control Act, 50 U. S. Code, 781 et seq. The Vet- 
erans were faced with a choice at this juncture of defending 
themselves before the Subversive Activities Control Board or 
contesting the listing by the Attorney General. Significantly, 
the Attorney General was the adversary of the Veterans in 
both cases. The regulations issued by the Attorney General 
under Executive Order 10450 required the Veterans, as a 
condition to contesting the listing, to answer interrogatories 
which required statements and disclosures of the Veterans’ 
defense in rather considerable detail. See, e.g., the interrog- 
atories served upon the plaintiffs in Association of Lithu- 


2We have examined the brief of the appellant in the Industrial 
Workers of the World case and we find no evidence that the appel- 
lant argued to this Court that the doctrine of exhaustion had no appli- 
cation and significantly did not cite Cole v. Young. 
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anian Workers v. Brownell, 101 U.S. App. D.C. 73, 247 
F.2d 64. Since in the proceeding before the Subversive 
Activities Control Board the Veterans were promised an 

opportunity to be presented by the evidence against them 
with the ability to cross-examine witnesses, and since the 

sanctions under the Subversive Activities Control Act were 

considerably harsher than those resulting from the listing of 
the Attorney General, it is evident that the Veterans had no 
choice except to defend themselves against the Attorney 
General in the Subversive Activities Control Board proceed- 
ings. {It was manifestly inconsistent and impossible for the 
Veterans to pursue both cases at the same time. 


As shown by the pleadings, the adverse finding against the 
Veterans by the Subversive Activities Control Board was 
eventually reversed by the Supreme Court. As stated in the 
government’s answer (J.A. 9), the Supreme Court refused to 
“consider the case on a ‘stale’ record and remanded the case 
for further proceedings to establish that the organization 
was currently a Communist-front. It is admitted that the 
matter was ultimately remanded to the Board where the 
plaintiff Veterans of the Abraham Lincoln Brigade and the 
Attorney General were afforded an opportunity to adduce 
additional evidence. It is further admitted that when no-™ 
further evidence was adduced, the Board on the joint motion 
of the plaintiff organization and the Attorney General 
vacated the registration order and dismissed the petition on 
April 20, 1966.” 


It may be fairly inferred from this course of action that 
on the remand of the case the Attorney General dropped 
the matter because he did not feel that he had sufficient 
evidence to establish that the Veterans was a Communist- 
front organization within the meaning of the Subversive 
Activities Control Act. It was shortly after that, on May 
31, 1966, that the Veterans requested the Attorney General 
to remove the name of the Veterans and the Brigade from 
his list of subversive organizations, a request which was 
denied on July 6, 1966 without comment. The complaint 
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was filed on February 23, 1967. Under these circumstances, 
there is no basis for holding that the complaint is barred by 
laches, since, so long as the case was pending against the 
Veterans before the Subversive Activities Control Board, it 

was in no position to undertake an action challenging its 

listing by the Attorney General. 

More significantly, it is clear in any event that “the test of 
laches is prejudice to the other party.” Gutierrez v. Water- 
man Steamship Co., 375 U.S. 206, 215. Under this test there 
is no basis for a finding of laches since the government has 
suffered no prejudice as the result of any delay in filing suit. 
The injury suffered by the organization and its members 
continues as a result of the listing; on the other hand, the 
position of the government has in no way changed over the 
years. The complaint seeks relief only for the future and 
no issue is presented as to damages or any form of relief for 
past conduct. If, as we contend, the action of the Attorney 
General is unconstitutional and completely without author- 
ity under the Constitution, there is no equitable ground for 
denying relief at this stage. 


The government claims prejudice in two respects: (1) It 
does not have available to it at the present time the evidence 
that might have been available to it at the time of its origi- 
nal designation; and (2) A favorable outcome for appellant 
would result in a flood of suits from other organizations 
that have been injured in the same way as appellants. Neither 
contention is sound. 


As to the first, the issue of evidence or witnesses is not 
in this case. Concededly, appellants may have lost their right 
to challenge the sufficiency of the evidence upon which the 
Attorney General’s listing was originally based. But we do 
not contend here that the evidence was inadequate; nor do 
we request a hearing on the evidence. Our contention is 
that the Attorney General had no power to list the Veterans 
without regard to any evidence he may have had. Accord- 
ingly, loss of evidence during the period since the original 
designation is of no consequence to this litigation. 
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Second, if, as we contend, the Attorney General’s action 
was completely unauthorized under the Constitution, there 
is no prejudice to the government in having constitutional 
rights vindicated even at this late date. Indeed, we assume 
that, if the Court determines that the Attorney General was 
without power to make the designation in this case and that 
his action in doing so violated the Constitution, the Attor- 
ney General will terminate his list of “subversive” organiza- 
tions without the necessity of further litigation. It is incon- 
ceivable that the Attorney General will require a flood of 
suits by other organizations before extending to them the 
relief which they are entitled to under the Constitution. 


CONCLUSION 


Although the Attorney General’s list has been in effect 
since 1947, there is still lacking the opinion of any court 
authoritatively upholding its validity. The decisions of this 
Court on the original challenge to the listing, Joint Anti- 
Fascist Refugee Committee v. Clark, 85 U.S. App. D.C. 255, 
177 F.2d 79: and International Workers Order v. McGrath, 86 
U.S. App. D.C. 287, 182 F.2d 368, were reversed by the Su- 
preme Court in Joint Anti-Fascist Refugee Comm. v. Mc- 
Grath, 341 U.S. 123. Thereafter, the government has suc- 
cessfully prevented any listed organization from challenging 
his constitutional power on procedural grounds. National 
Lawyers Guild v. Brownell, 96 U.S. App. D.C. 252, 225 F.2d 
552: National Council v. Brownell, 100 U.S. App. D.C. 116, 
243 F.2d 222: Association of Lithuanian Workers v. Brownell, 
101 U.S. App. D.C. 73, 247 F.2d 64, vacated as moot, 355 
U.S. 23: Industrial Workers of the World v. Clark, supra. 
Where the arguments employed in these cases have been una- 
vailable, the Attorney General has warded off challenges to 
his constitutional power by several acts of discretion. He 
abandoned his proposal to list the National Lawyers Guild 
when its determination to litigate the matter to a conclusion 
became obvious. See the account in Dombrowski v. Pfister, 
supra, at 495, fn. 12. He suddenly delisted ex parte two 
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organizations, without any prior indication or administrative 
proceeding, after they filed a petition for certiorari in the 
Supreme Court challenging their listing, thus mooting the 
case. See Association of Lithuanian Workers v. Brownell, 355 
U.S. 23. Since that time he has added no more organizations 
to the list, although it is apparent that there are now extant 
many new groups which are “‘subversive” by the standards 
reflected in the list. It is not an unfair inference that his 
forbearance has been at least in part due to his recognition 
that his authority to list is constitutionally dubious. 


This Court, in the Jndustrial Workers case, recognized 
(App. D.C. at __, F.2d at 693) that since the Joint Anti- 
Fascist case there has been considerable development in the 
law as to the permissibility of government screening of em- 
ployees and the visiting of other consequences on individuals 
because of their political associations and views. Yet the 
Attorney General’s list remains extant serving as an oppres- 
sive weight on the freedom of association and visiting incal- 
culable harm on the organizations listed, their past and 
present members and the polity in general. Despite this the 
power of the Attorney General to list apparently remains 
and will remain immune from judicial review because of the 
procedural obstacles posed by the Attorney General and 
sustained by this Court. As we have shown, these obstacles 
have no merit, and have been applied to challenges to the 
Attorney General’s list in a manner inconsistent with the 
application of these same principles, i.e., exhaustion and 
laches, to other situations. We submit that there is no justi- 
fication for erecting special rules so as to preclude judicial 
review of this long-outstanding cancer on the Constitution. 
On the contrary, the courts should exert every effort, con- 
sistent with law, to reach the merits and declare the Attorney 
General’s list unconstitutional. 


Respectfully submitted, 


Leonard B. Boudin 
David Rein 


Attorneys for Appellants 
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APPENDIX A 


EXECUTIVE ORDERS AND 
REGULATIONS INVOLVED 


I. Section 3, Executive Order 9835, 12 F. R. 1935 


3. The Loyalty Review Board shall currently be furnished 
by the Department of Justice the name of each foreign or 
domestic organization, association, movement, group or 
combination of persons which the Attorney General, after 
appropriate investigation and determination, designates as 
totalitarian, fascist, communist or subversive, or as having 
adopted a policy of advocating or approving the commission 
of acts of force or violence to deny others their rights under 
the Constitution of the United States, or as seeking to alter 
the form of government of the United States by unconstitu- 
tional means. 


II. Pertinent Provisions of Executive Order 10450, 18 F. R. 
2489 


Sec. 2. The head of each department and’agency of the 
Government shall be responsible for establishing and main- 
taining within his department or agency an effective program 
to insure that the employment and retention in employment 
of any civilian officer or employee within the department or 
agency is clearly consistent with the interests of the national 
security. 


*x* * * 


Sec. 8. (a) The investigations conducted pursuant to this 
order shall be designed to develop information as to whether 
the employment or retention in employment in the Federal 
service of the person being investigated is clearly consistent 
with the interests of the national security. Such information 
shall relate. but shall not be limited, to the following: 


* Ok Ok 
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(5) Membership in, or affiliation or sympathetic 
association with, any foreign or domestic organiza- 
tion, association, movement, group, or combination 
of persons which is totalitarian, Fascist, Communist, 
or subversive, or which has adopted, or shows, a 
policy of advocating or approving the commission of 
acts of force or violence to deny other persons their 
rights under the Constitution of the United States, 
or which seeks to alter the form of government of 
the United States by unconstitutional means. 


* * 


Sec. 12. Executive Order No. 9835 of March 21, 1947, as 
amended is hereby revoked. For the purposes described in 
section 11 hereof the Loyalty Review Board and the regional 
loyalty boards of the Civil Service Commission shall continue 
exist and function for a period of one hundred and twenty 
days from the effective date of this order, and the Depart- 


ment of Justice shall continue to furnish the information 
described in paragraph 3 of Part III of the said Executive 
Order No. 9835, but directly to the head of each depart- 
ment and agency. 


III. Attorney General’s Rules of Procedure for the Federal 
Employee Security Program—Department of Justice 
Regulations of April 29, 1953, 18 F.R. 2619, 28 C.F.R. 
Part 41 


Section 41.1 Notice to and by Organizations. (a) Within 
ten days after the effective date of Executive Order No. 
10450 of April 27, 1953, each organization which has been 
designated by the Attorney General pursuant to Paragraph 3 
of Part III of Executive Order No. 9835 of March 21, 1947, 
may file with the Attorney General, Department of Justice, 
Washington, L. C., a written notice that it contests such des- 
ignation. Failure to file a notice of contest within such 
period shall be deemed an acquiescence in such designation. 


(b) Whenever the Attorney General after appropriate in- 
vestigation proposes to designate an organization pursuant to 
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Executive Order No. 9835 or Executive Order No. 10450, 
or both, notice of such proposed designation shall be sent 
by registered mail to such organization at its last known 
address. If the registered notice is delivered, the organiza- 
tion, within ten days following its receipt or ten days fol- 
lowing the effective date of Executive Order No. 10450, 
whichever shall be later, may file with the Attorney General, 
Department of Justice, Washington, D. C., a written notice 
that it desires to contest such designation. If the notice of 
proposed designation is not delivered and is returned by the 
Post Office Department, the Attorney General shall cause 
such notice to be published in the Federal Register, supple- 
mented by such additional notice as the Attorney General 
may deem appropriate. Within thirty days following such 
publication in the Federal Register, such organization may 
fii¢e with the Attorney General, Department of Justice, 
Washington, D. C., a written notice that it desires to contest 
such designation. Failure to file a notice of contest within 
such period shall be deemed an acquiescence in such proposed 
action, and the Attorney General may thereupon after ap- 
propriate determination designate such organization and 
publish such designation in the Federal Register. 


(c) The notice of contest provided in this Part shall be 
signed by the executive officers (or persons performing the 
ordinary and usual duties of executive officers) of the orga- 
nization which desires to contest such designation or pro- 
posed designation. 


Section 41.2 Statement and Interrogatories by Attorney 
General. Within sixty days following receipt of a notice of 
contest, the Attorney General shall cause to be forwarded 
to the organization by registered mail a statement of the 
grounds upon which the designation was or is proposed to 
be made and written interrogatories with respect thereto. 
In the case of organizations designated pursuant to Paragraph 
3, Part III of Executive Order No. 9835. such statement may 
include information obtained since the designation. 
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Section 41.3 Reply by Organization. The organization, 
within sixty days following receipt of such stztement and 
interrogatories may file a verified reply which shall be signed 
by the executive officers (or persons performing the ordinary 
and usual duties of executive officers) of such organization. 
The reply shall answer each interrogatory completely and 
with particularity and shall be limited to statements of fact. 
The organization may also submit supporting affidavits with 
its reply. Failure to answer any interrogatory or any part 
thereof shall be deemed an admission of the truth of the 
facts to which such interrogatory or part thereof refers. 
The submission of an evasive reply to any interrogatory or 
any part thereof shall likewise be deemed an admission of 
the facts to which such interrogatory or part thereof refers. 
Failure of the organization to file a reply within the sixty 
days provided therefor shall constitute an acquiescence in 
designation. 


Section 41.4 Request for Hearing. Any organization filing 
a reply as provided in this Part may accompany its reply 
with a written request for a hearing. In the absence of such 
request, the Attorney General shall determine the matter on 
the basis of the information available to him and the reply 
of such organization. 


Section 41.5 Notice of Hearing. Upon receipt of a request 
as provided in Section 41.4, the Attorney General will set a 
date and fix a place for hearing and notify the organization 
thereof by registered mail. 


Section 41.6 Default. When an organization declines or 
fails to appear at any scheduled hearing, the Attorney Gen- 
eral shall without further proceedings determine the matter 
on the basis of the information available to him and the re- 
ply of the orgenization. 


Section 41.7 Hearing Board or Officer. For the purpose 
of conducting any hearing as provided in this Part the Attor- 
ney General shall assign such officer or board as he shall 
deem necessary. 
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Section 41.8 Hearing. (a) If upon the basis of the state- 
ment, interrogatories, reply and affidavits (if any) submitted 
as provided in this Part it appears to the board or hearing 
officer that a determination may appropriately be made 
without the taking of evidence, the proceeding may be con- 
ducted without the taking of such evidence. 


(b) The Attorney General, at his election, may rely upon 
the statement of grounds upon which the designation was or 
is proposed to be made, or may introduce evidence in sup- 
port thereof or supplemental thereto, or in rebuttal of any 
evidence received on behalf of the organization. 


(c) Hearings before a board or officer shall be informal 
and shall be conducted in an orderly and impartial manner. 


(d) An organization shall be entitled to appear by coun- 
sel or other representative of its own choice. 


(e) Testimony shall be given under oath or affirmation. 


(f) The ordinary rules of evidence need not be adhered 
to at the hearings but reasonable bounds shall be maintained 
as to relevancy, competency and materiality. Both the At- 
torney General and the organization may introduce such 
evidence as the board or officer may deem proper in the 
particular case. In the discretion of the board or officer, 
the affidavit of any witness may be received in lieu of his 
oral testimony. 


(g) Whenever, in the judgment of the board or officer, 
the proposed testimony of any witness appears to be irrele- 
vant, immaterial, cumulative, or repetitious, the board or 
officer may refuse to receive such testimony. 


(h) All objections to the admission or exclusion of evi- 
dence or other rulings of the board or officer shall be limited 
to a concise statement of the reasons therefor and shall be 
made part of the record. Argument upon such objections 
may be limited in the discretion of the board or officer. 


(i) The board or officer shall be authorized to receive as 
evidence on behalf of the Attorney General information or 
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documentary material, in summary form or otherwise, with- 
out requiring disclosure of classified security information or 
the identity of confidential informants. 


(j) Witnesses testifying before the officer or board shall 
be subject to cross-examination, provided that no witness on 
behalf of the Government shall be required to disclose clas- 
sified security information or the identity of confidential 
informants. 


(k) If in the course of a hearing any witness or other 
participant is guilty of misbehavior which obstructs the 
hearing, such person may be excluded from further partici- 
pation in the hearing. 


Section 41.9 Recording of Testimony. The testimony and 
proceedings at the hearing shall be recorded and transcribed 
by a person or persons designated by the Attorney General 
and made part of the record. The organization, by its coun- 
sel or authorized representative, shall be entitled to inspect 


the transcript, and, upon request and at its cost, shall be 
furnished a copy thereof. 


Section 41.10 Determination. Within a reasonable time 
following completion of any proceeding hereunder, the At- 
torney General shall make a determination on the record 
which shall include the statement of the grounds, interroga- 
tories, replies to the interrogatories, affidavits, and testimony 
elicited at the hearing and other documents and papers filed 
in the proceeding, and shall notify the organization of the 
determination by registered mail. In making his determina- 
tion the Attorney General shall take into consideration any 
handicap imposed upon an organization by the non-disclosure 
to it of classified security information or the identity of 
confidential informants and by reason of the lack of oppor- 
tunity to cross-examine confidential informants. 


Section 41.11 Previous Designations Not Affected. The 
promulgation of the rules of procedure contained in this Part 
shall not be deemed a revocation of any designation made 
by the Attorney General pursuant to Paragraph 3, Part Ill 
of Executive Order No. 9835, but each such designation shall 
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continue in effect unless the administrative process herein 
provided is invoked by the organization affected and upon 
completion thereof a contrary determination is made by the 
Attorney General as to such organization. 
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QUESTIONS PRESENTED 


1. Whether V.A.L.B., appellant organization, which was 
listed by the Attorney General in 1947 and 1948 under 
Executive Order 9835, and which the Attorney General 
continued to list in 1953 under E.0. 10450, but which or- 
ganization instituted no proceedings, administrative or 
judicial, to obtain relief from such listing, until 1967, is 
barred from equitable relief by laches or by failure to ex- 
haust its administrative remedies? 
| 2. If not so barred, whether Executive Order 9835 and 
Executive Order 10450 and the procedures applied to 
V.A.L.B. thereunder are within the authority of the Pres- 
ident and do not violate First or Fifth Amendment rights 
or constitute a bill of attainder? 
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IN THE 


United States Court of Appeals 


For THE DISTRICT OF COLUMBIA CIRCUIT 
No. 21,549 


VETERANS OF THE ABRAHAM LINCOLN BRIGADE, ET AL, 
APPELLANTS 


v. 


THE ATTORNEY GENERAL OF THE UNITED STATES, ET AL, 
APPELLEES 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEES 


COUNTERSTATEMENT OF THE CASE 


1. Facts pertaining to the listing of VALB and the 

proceedings below. 

The Veterans of the Abraham Lincoln Brigade, an un- 
incorporated association, was originally designated under 
Executive Order 9835 (12 F.R. 1935) by the Attorney 
General as a “Communist” organization. Notice was 
given by publication in the Federal Register October 21, 


(1) 
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1948 (13 F.R. 6138). Designation was continued April 
29, 1953 under Executive Order 10450 (18 F.R. 2489) 
and regulations thereunder (18 F.R. 2619, 28 C.F.R. 
41.1). Notice of designation was given by publication in 
the Federal Register May 12, 1958 (19 F.R. 2741). 

From the date of its original designation under E.O. 
9835 until the present date the organization never filed a 
notice of contest of the original designation or of the con- 
tinued designation under E.O. 10450 as required by the 
regulations nor exhausted the administrative remedies af- 
forded by the regulations. Veterans of the Abraham Lin- 
coln Brigade on May 31, 1966 requested the Attorney Gen- 
eral to remove its name and the name of the Abraham 
Lincoln Brigade from his list of subversive organiza- 
tions; and on July 6, 1966 the request was denied. 

It was not until more than 18 years after the original 
listing that on February 23, 1967 the Veterans of the 
Abraham Lincoln Brigade and three members filed this 
suit. Plaintiffs (appellants)? sued for declaratory relief, 
and to enjoin the Attorney General from continuing to list 
and cease from using the list with the names of the Vet- 
erans and of the Brigade, and to give notice to all gov- 
ernmental agencies and the general public that such list- 
ing was illegal, void and withdrawn, attacking the author- 
ity for and the constitutionality of E.0. 9835 and E.0O. 
10450 and regulations thereunder, and defendants’ (ap- 
pellees’) actions thereunder. The complaint alleged 
the listings are unconstitutional in that the designation 
or listing of the orgnaizations under the Executive Orders 
represents 2 governmental “censorship” and violates First 
Amendment rights of expression and assembly, and vio- 
lates Fifth Amendment substantive and procedural due 


1The “Brigade” is no longer in existence, having expired in 
1988. (Pet. p. 4). 


2 Plaintiffs (appellants) are the organization Veterans of the 
Abraham Lincoln Brigade (herein referred to as VALB), and 
three individual members thereof, Moe Fishman, James Yates, and * 
Maury Colow, who sue as representatives of the class of individuals 
who served in the Brigade during the Spanish Civil War. 
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process, and violates the Ninth and Tenth Amendments 
by imposing onerous sanctions on property rights and the 
right of reputation, and constitutes a bill of attainder. 
The complaint also alleged that the listings are in excess 
of the power of the Executive Branch. 

Plaintiffs moved for summary judgment. Defendants 
opposed plaintiffs’ motion for summary judgment on the 
grounds that (a) Executive Orders 9835 and 10450 and 
the authority designated thereunder are constitutional and 
valid, and (b) there is no evidence of injury to plaintiffs. 
Also defendants moved for summary judgment and in the 
alternative to dismiss on the grounds that (1) the suit is 
barred by laches, (2) the suit is barred by failure of 
plaintiffs to file the required notice of contest, contesting 
its designation within the period prescribed therefor in 
the regulations of the Attorney General, 28 C.F.R. 41.1, 
(3) the Attorney General’s authority under the Executive 
Orders is constitutional and valid and the designation and 
listing of VALB is not violative of the Constitution, (4) 
the complaint fails to state a claim upon which relief can 
be granted, and (5) the court lacks jurisdiction over the 
subject matter of the complaint and of the “United 
States Civil Service Commission”. 

The District Court, without opinion, granted defend- 
ants’ motion for summary judgment, and denied plain- 
tiffs’ motion for summary judgment. 

Notice of appeal to this Court was filed November 24, 
1967 and the case was docketed on January 23, 1968. 

Thereafter plaintiffs petitioned the Supreme Court to 
exercise its extraordinary power under 28 U.S.C. Section 
1254 (1) to issue a writ of certiorari to consider the case 
under the opinion of this Court in Industrial Workers of 
the World v. Clark, No. 20,586, decided December 26, 1967 
385 F. 2d 687. On March 4, 1968 the Supreme Court de- 
nied certiorari in Industrial Workers of the World (36 
L.W. 3346) and on March 18, 1968 denied certiorari in 
this case. (36 L.W. 3863). 
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2. The Attorney General’s authority and rules of 
procedure implementing E.O. 9835 and E.O. 10450. 


Section 9A of the Hatch Act, passed by Congress in 
1939, made it unlawful for any employee of the Federal 
Government to have membership in any political party or 
organization which advocates the overthrow of our con- 
stitutional form of government in the United States.° Pur- 
suant to this and other authority, the President in 1947 
issued Executive Order 9835, 12 F.R. 1935 (App. 22), 
establishing the President’s Federal Loyalty Program 
(see Joint Anti-Fascist Refugee Committee v. McGrath, 
341 U.S. 123). Thereafter, by the Act of August 26, 
1950 (64 Stat. 476, 5 U.S.C. 22-1, et seq.; App. 21), 
Congress provided for the summary suspension of federal 
employees in the interest of national security. 

On April 27, 1953, the President issued Executive Or- 
der 10450, 18 F.R. 2489 (App. 22), invoking the au- 
thority vested in him “by the Constitution and statutes of 
the United States, including Section 1753 of the Revised 
Statutes of the United States (5 U.S.C. 631); the Civil 
Service Act of 1883 (22 Stat. 403; 5 U.S.C. 682, et seq.) ; 
Section 9A of the Act of August 2, 1939, 53 Stat. 1148 
(5 U.S.C. 118j) [the Hatch Act]; and the Act of August 
26, 1950, 64 Stat. 476 (5 U.S.C. 22-1, et seq.) [the sum- 
mary suspension statute]”. See Cole v. Young, 351 U.S. 
536. The Executive Order revoked and superseded Ex- 
ecutive Order 9835 and established new standards and 
procedures, based on considerations of security rather 
than loyalty, governing the employment and retention in 
employment of persons in the federal service. In con- 
formity with the Act of August 26, 1950, cited in the 
Preamble of the Order, Executive Order 10450 prescribes 
the standard that employment of employees to whom the 
Order pertains be “clearly consistent with the interests of 
the national security” (Sections 2, 5, 6, 8 App. 22-24). 


8 This section was repealed and its provisions, as pertinent here, 
were essentially re-enacted as Section 118p of Title 5 of the United 
States Code (Supp. III), by the Act of August 9, 1955, Sections 
1 and 4 (2), 69 Stat. 624-625. 
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As in the earlier Loyalty Program, one of the factors 
to be considered in reaching determinations under the 
Security Program is “[m]Jembership in, or affiliation or 
sympathetic association with, any foreign or domestic or- 
ganization, association, movement, group, or combination 
of persons which is totalitarian, Fascist, Communist, or 
subversive, * * *” Section 8(a) (5), App. 24. In 
this connection the Department of Justice is to furnish 
the information described in Part III, Paragraph 3 of 
Executive Order 9835 (App. 22) directly to the heads 
of executive departments and agencies‘ (Section 12, 13, 
App. 24-25). Pursuant to this directive the Attorney 
General on April 29, 1953, 18 F.R. 2741, redesignated the 
organizations previously designated under Executive Or- 
der 9835. 

A note at the beginning of the published list of desig- 
nated organizations states: “This list is prepared solely 
for the information of Federal civilian officers and em- 
ployees and for the convenience of persons completing ap- 
plications for Federal employment. Membership in or 
affiliation with a designated organization is one factor to 
be considered by the departments and agencies of the Fed- 
eral Government in connection with the employment or 
retention in employment of individuals in Federal serv- 
ice.” 

Concurrently, the Attorney General prescribed Rules of 
Procedure with respect to notice, hearing, and designa- 
tion of organizations, 18 F.R. 2619 (App. 25-31). 

The Rules permit an organization, which the Attorney 
General after appropriate investigation has designated, to 
file with the Attorney General within ten days following 


«4 «* * * the name of each foreign or domestic organization, associ- 
ation, movement, group or combination of persons which the 
Attorney General, after appropriate investigation and determina- 
tion, designates as totalitarian, fascist, communist or subversive, 
or as having adopted a policy of advocating or approving the com- 
mission of acts of force or violence to deny others their rights 
under the Constitution of the United States, or as seeking to alter 
the form of government of the United States by unconstitutional 
means.” 
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the effective date of E.0. 10450, a statement that it con- 
tests the proposed designation. Section 41.1(a) (App. 
26-27). Failure to file a notice of contest shall be deemed 
an acquiescence in such designation (ibid.). 

The rules prescribe that, within sixty days after a des- 
ignation is contested, the Attorney General shall furnish 
the organization in question with a statement of the 
grounds upon which the contemplated action is based, and 
written interrogatories with respect thereto. Section 
41.2 (App. 27). The organization is then given sixty 
days within which to reply. The reply must be verified 
and signed by the executive officers of the organization, 
and “shall answer each interrogatory completely and with 
particularity and shall be limited to statements of fact”. 
Supporting affidavits may be submitted with the reply. 
Failure to answer any interrogatory shall be deemed an 
admission of the truth of the facts to which the interroga- 
tory refers; the submission of an evasive reply to an in- 
terrogatory shall be deemed a similar admission; and 
“[flailure of the organization to file a reply within the 
sixty days provided therefore shall constitute an acquies- 
cence in designation”. Section 41.3 (App. 27-28). 

Any organization filing a reply as provided in the regu- 
lations may at the same time file a written request for a 
hearing. Section 41.4 (App. 28). Upon receipt of such 
a request, the Attorney General is required to set a date 
and fix a place for the hearing, and to notify the organi- 
zation by registered mail. Section 41.5 (App. 28). 

The hearing required by the Rules is to be conducted 
informally, and in an orderly and impartial manner, be- 
fore a board or officer selected by the Attorney General. 
Sections 41.7, 41.8(c) (App. 28-29). During the proceed- 
ings an organization is entitled: —to be represented by 
counsel of its choice (Section 41.8(d) App. 29); to in- 
troduce relevant and material evidence (Section 41.8(f), 
App. 29) to file objections to, and be heard on, the 
admission or exclusion of evidence (Section 41.8(h) App. 
29); to cross-examine witnesses insofar as consistent 
with the interests of national security (Section 41.8(j), 
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App. 30); and to inspect or be furnished with, on pay- 
ment of costs, a transcript of the proceedings (Section 
41.9, App. 30). Relevant or material evidence, in sum- 
mary form where full disclosure would be inimical to the 
security of the nation, may also be introduced on behalf 
of the Attorney General (Section 41.8 (b) and (i), App. 
29). 

Within a reasonable time following completion of the 
hearing, the Attorney General is required to make his 
final determination on the basis of the entire record, and 
to notify the organization in question by registered mail. 
Section 41.10 (App. 30). Any handicap imposed upon 
an organization by reason of the non-disclosure of classi- 
fied security information or the identity of confidential 
informants is to be taken into consideration by the Attor- 
ney General in making his final determination (ibid.). 


CONSTITUTIONAL PROVISIONS, STATUTES AND 
REGULATIONS INVOLVED 


The Constitutional provisions are Article I, Section 9; 
Article II, Sections 1, 2 and 3; and the First and Fifth 
Amendments. The pertinent statutory provisions and 
regulations are set out in the Appendix to this brief, 
pp. 21-31. 


SUMMARY OF ARGUMENT 


L The Decision in Industrial Workers of the World v. 
Clark, U.S. App. D.C. , 385 F. 2d 687, Certiorari 
Denied March 4, 1968, 36 L.W. 3346, is Dispositive of 
this Case. 


As in I.W.W., plaintiffs’ claim is in equity and it is 
barred for laches and for failure to exhaust its adminis- 
trative remedy. V.A.L.B., the plaintiff organization, was 
first “designated” or “listed” by the Attorney General 
under Executive Order 9885 in 1948, and on that list it 
was described as a “Communist” organization. In 1953 
Executive Order 9835 was revoked and the designation of 
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plaintiff was continued under the provisions of E.O. 
10450 as an organization (without characterization) in 
which membership was “one factor” to be considered in 
applying for or holding Federal employment. 

Notice of the listings was given by publication in the 
Federal Register. Plaintiffs never alleged and do not con- 
tend that they did not have notice of the listings. In the 
period since 1948 and 1953 the injury, if any, to plaintiff 
as a result of being designated must have largely been dis- 
sipated, and, also, we must presume, after a period of 
such length witnesses must have died, the memories of 
witnesses have dulled, and some evidence generally has be- 
come unavailable. 

As of this date the Court cannot render effective relief 
by way of injunction or declaration, and the passage of 
time, after plaintiff’s unexplained and unexcused delay, 
has probably made it impossible for the Court to do jus- 
tice between the parties. On familiar principles, the 
claim is barred by laches. 

Plaintiffs also should be denied relief because V.A.L.B. 
failed to exhaust its administrative remedy. It took no 
steps to contest its listing, but only wrote to the Attorney 
General requesting to be removed from the list in 1966, 
long after the time limits under the Executive Orders and 
appropriate regulations had expired. 


Il. E.O. 9835 and E.O. 10450 and the Procedures Applied 
to V.A.L.B. are Within the Authority of the President 
and are Not Constitutionally Objectionable. 


Under the constitutional and statutory power of the 
President he has authority to prescribe standards for Fed- 
eral employees, as he did in Executive Orders 9835 and 
10450. Joint Anti-Fascist Committee v. McGrath, 341 
U.S. 128, involving E.0. 9885, was decided by the Su- 
preme Court mainly on the ground of denial of procedural 
due process, and this Court has so read it. Executive 
Order 9835 was revoked in 1953 and was replaced in 1953 
by E.0. 10450. This Court has considered the “Attorney 
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General’s list” in a number of cases since the Anti-Fascist 
decision in 1951, and never has indicated that Executive 
Order 10450 and the regulations and procedure under it, 
are invalid or violative of any constitutional rights. In 
fact, they are authorized by the Constitution, particularly 
Article II, Sec. 3 and by statutes relating to employment 
in the government service. 


ARGUMENT 


Introduction 


The basic issues and material facts in this case are the 
same as those in Industrial Workers of the World v. 
Clark, U.S. App. D.C. ——, 385 F. 2d 687, cert. de- 
nied March 4, 1968, 36 L.W. 3346, and the decision in that 
case is controlling here. In I.W.W., this Court did not 
reach the constitutional issues, but held that the challenge 
to the designations of that organization in 1948 under 
E.0. 9835 and in 1953 under E.0. 10450 was barred by 
laches and by failure to exhaust the administrative reme- 
dies.° 

We submit that the decision in I.W.W. is dispositive of 
the instant case.° 


5 Not pertinent to this case is the part of the Court’s decision 
holding that I.W.W. was entitled to have the district court con- 
sider whether the Attorney General should be compelled to hold a 
hearing to determine whether the continued listing of the organi- 
zation is reasonable in light of the decision of the Seventh Circuit 
Court of Appeals in Thompson v. Immigration and Naturalization 
Service, 332 F. 2d 167. The Thompson case related only to ILW.W. 


6 The V.A.L.B. in its petition for certiorari (p. 9) conceded that 
this Court had in its prior decisions already ruled adversely to 
them on the questions they raise in this appeal, and that they 
“should not be required to seek the preordained decision of that 
Court”. But the Supreme Court denied certiorari on March 18, 
1968. 
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I. Plaintiff is not Entitled to Relief in Equity, Because 
it Fails to State a Claim Upon which Relief can be 
Granted, Because it has been Guilty of Laches, and 
Because it Failed to Exhaust its Administrative 
Remedy. 


a. The V.A.L.B. was originally designated pursuant to 
E.0. 9885, and public notice was given by publication in 
the Federal Register, 13 Fed. Reg. 6138, October 21, 1948. 
The organization was re-designated under E.0. 10450 on 
April 29, 1953 and public notice was given by publication 
in the Federal Register, 18 Fed. Reg. 2741, May 12, 1953. 
From that date until the filing of this suit on February 
18, 1967 the organization made no effort to avail itself of 
its administrative rights under the regulations of the At- 
torney General, 28 C.F.R. 41.1, or to seek judicial relief in 
the courts. 

No valid explanation or excuse is given for the delay 
of some 19 years since the original designation and 13 
years since the redesignation in seeking relief. 

Plaintiffs (Br. 13-14) attempt to excuse their delay in 
bringing suit, or contesting the listing, on the ground 
that they could not defend themselves before the Subver- 
sive Activities Control Board in the proceedings brought 
to require it to register as a Communist-front organiza- 
tion under the Subversive Activities Control Act of 1950, 
as amended, 50 U.S.C. 781, et seq., and at the same time 
contest the listing by the Attorney General in accordance 
with regulations under E.0. 10450, which would require 
them to answer questions and make disclosures. The in- 
ference is that the disclosures would be prejudicial to 
them in the registration proceedings. We submit that 
these facts do not constitute a legal justification for plain- 
tiffs delay in instituting this suit. V.A.L.B. was first 
designated under E.0. 9835 in 1948; and the designation 
was continued under E.0. 10450 in 1958. During those 
five years the designation was not contested. Further, if 
the organization found that they would be prejudiced in 
the Board proceeding by disclosures made to the Attorney 
General in its contest to the listing, it could have sought a 
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protective order, a stay or appropriate relief. But it did 
nothing to contest the listing. 

On its face plaintiffs’ argument is frivolous. There 
was nothing to prevent the organization from contesting 
the listing under the Executive Order and at the same 
time defending the administrative proceeding before the 
S.A.C.B. Plaintiff cannot say that they have been with- 
out able legal counsel, as they have been represented ably 
for some years in the Board proceedings. It is true that 
the relisting under E.0. 10450 was on April 27, 1953, five 
days after the Attorney General instituted the Board pro- 
ceeding. However, the original listing under B.0. 9835 
was some five or six years earlier, at which time there 
was no Board proceeding pending, and in fact the Sub- 
versive Activities Control Act had not even been enacted. 

The impact of the Executive Orders on the organization 
must have been felt for at least 14 years from 1953 to the 
filing of the complaint in 1967 (J.A. 1) or, very likely, 
from as early as 1948. As we have shown, no valid expla- 
nation is given for the delay in bringing suit. 

This is a suit in equity. Plaintiffs seek a declaratory 
judgment of invalidity of the listings for lack of author- 
ity under Executive Orders 9835 and 10450 and uncon- 
stitutionality of those orders and an injunction requiring 
the Attorney General to cease listing V.A.L.B. and to give 
notice to all government agencies and the general public 
that such listing was illegal, void, and withdrawn, and 
enjoining defendants from further use of the list with 
the V.A.L.B. named thereon. Thus, plaintiffs are attempt- 
ing to assert a claim against the Attorney General (as an 
individual) on the ground that he has acted beyond his 
constitutional and statutory authority; see cases like 
Philadelphia Co. v. Stimson, 223 U.S. 605. 

Plaintiffs cite as a basis of jurisdiction no statutory 
provision consenting to a suit against the Attorney Gen- 
eral in his official capacity or against the United States.” 


7 The section cited from the D.C. Code contains a general grant 
of jurisdiction, which is not a consent to suit. First National Bank 
a 


12 


The Court lacks jurisdiction over the persons of the 
“United States Civil Service Commission” since the Con- 
gress has not constituted that Commission a body corpo- 
rate nor authorized it to sue or be sued. Blackmar v. 
Guerre, 342 U.S. 512. Cf., Coughlin v. Ryder, 341 F. 2d 
291, C.A.3 (1965), where the Court remanded to permit 
the joining of the members of the Commission as parties 
defendant as provided in 28 U.S.C. Section 1391 (e) ; Fed- 
eral Rules of Civil Procedure, Rule 25(d) (2). 

As to relief in equity, the “listing” of an organization 
may give rise to a claim cognizable in equity (Joint Anti- 
Fascist Committee v. McGrath, 341 U.S. 123), but on the 
facts of this case is it a claim for which in 1967 “relief 
can be granted”? Rules of Civil Procedure, Rule 12(b). 
For any injury to reputation or interference with advan- 
tageous relations in 1948 or 1953 no effectual equitable 
relief can be granted as of this date. 

If plaintiff association was wronged by the designa- 
tion, the wrong occurred in 1948 and in 1953, now more 


than 15 years ago. Any damage done by the publications 
was done then, and the lapse of time inevitably has 
worked to limit and diminish the effect. 

This Court said, in regard to a similar complaint 
against designation under the Executive Order: 


The Guild says it will be irreparably damaged both 
by the proceeding upon the proposed designation, re- 
gardless of the final result after the hearing, and by 
a final designation. But much of the damage has al- 
ready been suffered by the Guild before the complaint 
was filed, and any action by the District Court on the 


of Emlenton, Pa. v. United States, 265 F(2d) 297, 299 (C.A. 8). 
Cf., Blackmar v. Guerre, 342 U.S. 512. Title 28, U.S.C. Sec. 2201, 
provides for declaratory judgments as a “remedy”; is not jurisdic- 
tional and does not create a right of action. Sec. 10 of the Adminis- 
trative Procedure Act, 5 U.S.C. Sec. 1009, is no longer in effect, 
having been amended by P.L. 89-554, Sept. 6, 1966. The corres- 
ponding provision in the present statute is 5 U.S.C. (1966), Sec. 
702 which continues the requirement that to have a right of review 
there must be a legal wrong “within the meaning of a relevant 
statute.” 
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complaint would have been too late to prevent it. Na- 
tional Lawyers Guild v. Brownell, 96 U.S. App. D.C. 
252, 225 F(2d) 552, 554, cert. denied, 351 U.S. 927. 
And see, Communist Party of United States v. Mc- 
Grath, 96 F. Supp. 47, 50 (D.C.D.C., concurring 
opinion). 

Not only does the lapse of time work to bar the possi- 
bility of relief in equity, it is also the fact that time has 
made it immeasurably more difficult to try the rights and 
wrongs of the case and to determine whether plaintiffs 
were wronged at all, how, or to what extent. No doubt 
there have been many changes in V.A.L.B.’s personnel, 
executive and rank and file; and in the more than 20 
years since Executive Order No. 9835 was issued in 1947, 
there have been some 8 different Attorneys General. Plain- 
tiffs’ claim is based on action taken in 1948 and 1953, 
and it would be extremely difficult to determine now the 
rights and wrongs of what was done 19 or even 15 years 
ago; even if plaintiffs’ organization was wronged in 1948 
or 1953, at the present date it could hardly establish the 
extent of the injury. 

In a word, plaintiffs’ claim is barred by laches, unrea- 
sonable and prejudicial delay. We may assume, with 
every reasonable probability, that since 1948 witnesses 
have died, memories have dulled, evidence then available 
is now unobtainable. Yet plaintiffs offer no evidence that 
V.A.L.B.’s nature and objectives have changed in 20 
years, and no explanation of why it delayed so long in 
bringing suit. In seeking relief in equity it is barred by 
laches. 

Courts of equity “* * * refuse to give relief when there 
has been gross negligence in prosecuting a claim, or when 
the lapse of time has been so long as to afford a clear pre- 
sumption that the witnesses to the transaction are dead, 
and that the other means of proof have disappeared”. 
United States v. Beebe, 127 U.S. 338, 347. 

“The law of laches, like the principle of the limitation 
of actions, was dictated by experience, and is founded in 
a salutary policy. The lapse of time carries with it the 
memory and life of witnesses, the muniments of evidence, 
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and other means of proof.” Costello v. United States, 365 
US. 265, 282. 

Laches is delay which bars relief in court; a plaintiff 
usually will not be able to justify his lack of diligence by 
showing that he was seeking administrative or legislative 
consideration of his plight; the objection is that the delay 
may prevent the courts from being able to do equity in the 
matter. See, Landell v. Northern Pac. Ry. Co., 122 F. 
Supp. 253-258 (D.C.D.C.), affirmed on the opinion of the 
District Court, 96 U.S. App. D.C. 24, 228 F(2d) 316, cert. 
denied, 350 U.S. 844; Jones v. Summerfield, 105 U.S. App. 
D.C. 140, 265 F (2d) 124, cert. den. 361 U.S. 841; Grasse 
v. Snyder, 89 U.S. App. D.C. 352, 192 F(2d) 35. 

b. The suit is barred by the failure of the plaintiffs to 
file the required notice of contest of V.A.L.B.’s designa- 
tion within the time prescribed therefor in the regulations 
of the Attorney General, 28 C.F.R. 41.1 (infra pp. 26-27). 

V.A.L.B. had ten days in which to contest the listing 
under the E.0. 9835; it had an additional ten days in 
1953, and in addition the effective date of E.0. 10450 was 
not until 30 days after it was issued April 27, 1953. 
V.A.L.B. undoubtedly knew as early as 1947 that it had 
been designated but it made no move, and as this Court 
has said in other cases involving the Executive Orders, it 
failed to exhaust its administrative remedy. 

Failure to exhaust administrative remedies is a well 
recognized defense; in cases in equity it has been repeat- 
edly recognized by the courts. Even before the decision 
in I.W.W., supra, the rule had been applied by this Court 
a number of times in cases seeking to restrain or review 
action under Executive Orders 9885 and 10450. For ex- 
amples, see National Council of American Soviet Friend- 
ship v. Brownell, 100 U.S. App. D.C. 116, 243 F (2d) 222, 
225; United Electrical, Radio & Machine Workers v. 
Brownell, 98 U.S. App. D.C. 180, 282 F(2d) 687: Joint 
Anti-Fascist Refugee Committee v. Brownell, 94 U.S. 
App. D.C. 341, 215 F(2d) 870. For other cases enunciat- 
ing the rule, see Myers v. Bethlehem Corp., 303 U.S. 41; 
Aircraft & Diesel Corp. v. Hirsch, 331 U.S. 752, 757. And 
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see, Communist Party of United States v. McGrath, 96 
F. Supp. 47 (D.C.D.C.). 

A good reason for the rule and for its application to 
this case is that when the facts have been sifted and the 
issues considered, there may be no remnant left of a con- 
stitutional question. Allegheny Airlines v. Fowler, 261 
F. Supp. 508, 518 (S.D. N.Y.). So this Court has applied 
the rule even when constitutional issues are in question. 
National Lawyers Guild v. Brownell, 96 U.S. App. D.C. 
252, 225 F(2d) 552, 556-557, cert. den. 351 U.S. 927; 
Joint Anti-Fascist Refugee Committee, 94 U.S. App. D.C. 
$41, 215 F (2d) 870, 871. 

Until the V.A.L.B., on May 31, 1966, by its counsel, 
wrote to the Attorney General requesting that he remove 
the names of the V.A.L.B. and the Abraham Lincoln Bri- 
gade from his list of “subversive” organizations, V.A.L.B. 
made no effort to pursue its administrative remedy. On 
July 6, 1966, the request was denied by the Attorney Gen- 
eral (J.A. 3-4). This request of V.A.L.B. was made some 
18 years after the organizations’ original designation; and 
13 years after the redesignation. Plaintiffs did not and 
do not now allege lack of notice or any change in condi- 
tions or new circumstances that would warrant relief. 

In 1L.W.W., 385 F (2d) 687, on identical material facts 
this Court held that “the failure to object within the allot- 
ted period to the 1953 listing precludes any judicial deter- 
mination at this time that listing was unlawful” (p. 689. 
And, at 692 said: “We have approved the refusal to pro- 
vide judicial relief when an organization deliberately by- 
passed administrative channels. See National Council 
of American-Soviet Friendship v. Brownell, 100 U.S. App. 
D.C. 116, 248 F(2d) 222, 225) (1957).” 

As this Court said (National Council of American-So- 
viet Friendship v. Brownell, 100 U.S. App. D.C. 116, 248 
F (2d), 222, 225), the plaintiff may not default adminis- 
tratively and still continue to litigate. To the same effect, 
see Olinger v. Johnson, 196 F (2d) 986 (C.A. 9). 

If plaintiffs’ suit is barred for failure to exhaust the 
administrative remedy or by reason of laches, it would 
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seem that it will not be necessary to reach the constitu- 
tional questions, which we discuss infra. Cf. Yakus v. 
United States, 321 U.S. 414, 434-437; National Lawyers 
Guild v. Brownell, 96 U.S. App. D.C. 252, 225 F(2d) 552, 
cert. den. 351 U.S. 927; Joint Anti-Fascist Refugee Com- 
mittee v. Brownell, 94 U.S. App. D.C. 341, 215 F (2d) 
870. 


II. The Executive Orders and the Procedures Applied to 
V.A.L.B. are Within the Authority of the President, 
and are not Constitutionally Objectionable. 


We have already shown that plaintiffs’ long and un- 
explained delay makes it unnecessary for the Court to 
reach any constitutional issues. However, in the event 
that the Court should reach those issues, we will discuss 
them briefly. 

The Constitution vests in the President the executive 
power, and directs that he “take care that the laws be 
faithfully executed” (Constitution, Article II, $$1, 2, 3). 
This responsibility necessarily carries with it a broad 
power to select and to dismiss employees, and to prescribe 
their qualifications. Myers v. United States, 272 US. 52, 
117; Keim v. United States, 177 U.S. 290, 296. Cf., 
Humphrey's Executor v. United States, 295 U.S. 602. As 
the Chief Executive the President must have confidence in 
his subordinates, and, “Confidence is not controllable by 
process.” Bailey v. Richardson, 88 U.S. App. D.C. 248, 
182 F(2d) 46, 58, affirmed by evenly divided Court, 341 
U.S. 918. And cf., Mitchell v. United Public Workers, 
830 U.S. 75; Jenson v. Olson, 353 F (2d) 825 (C.A. 8). 

Plaintiffs’ contentions that the Government’s action 
constitutes a bill of attainder, is unauthorized, has vague 
standards, lacks due process, violates free speech protec- 
tions—have all been before this Court many times before 
in the long history of similar tests of these Executive Or- 
ders. This Court has either rejected these contentions or 
decided that the plaintiffs in those cases, like the plain- 
tiffs in this case, failed to file a timely notice of contest 
with the Government and having failed to exhaust their 
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administrative remedies, these constitutional questions 
could not be reached. Joint Anti-Fascist Refugee Commit- 
tee v. McGrath, 341 U.S. 128; The National Council of 
American Soviet Friendship v. Brownell, 243 F. 2nd 222; 
The Association of Lithuanian Workers v. Brownell, 247 
F. 2d 64; The National Lawyers Guild v. Brownell, 225 
F. 2d 552; and Industrial Workers of the World v. Clark, 
U.S. App. D.C. , 885 F. 2d 587. 

With respect to plaintiffs’ contentions that the provi- 
sions and application of the Executive Orders violate 
V.A.L.B.’s rights and those of its members under the due 
process clause of the Fifth Amendment and also under the 
First Amendment (br. 7) they rely on Joint Anti-Fascist 
Committee v. McGrath, 341 U.S. 123. Plaintiffs also (Br. 
8-9) support their argument with decisions indicating 
that it is “constitutionally impermissible” to draw an in- 
ference as to loyalty on the basis of organizational affilia- 
tions. But those decisions did not pass on the issues 
present before this Court. We cannot see the pertinency 
of such language excerpted from a decision in a case hav- 
ing no issues comparable to those before this Court. More- 
over, under E.0. 10450, as we show supra 4-7, the 
standards are based on “security” rather than “loyalty”. 
Neither are the standards “overbroad” or “vague” when 
read in context of the Executive Order and the use to be 
made of the list. 

The keystone of the decision in Soltar v. Postmaster 
General of the United States, 277 F. Supp. 579 (cited by 
plaintiffs, Br. 8) is that the position applied for was not 
a “sensitive” position. That Court did not say that if a 
sensitive position was being applied for the appellant 
could not be required to answer the question. 

It would appear that in Dombrowski v. Pfister, 380 U.S. 
479, the Supreme Court was referring with approval to 
the notice and hearing procedures under E.O. 10450. (Id. 
at p. 495, n. 12). 

The Supreme Court decided the Joint Anti-Fascist case 
in 1951, before Executive Order 10450 was issued, and 
dealt entirely with the provisions of Executive Order 
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9835 and the procedures thereunder.* The opinion of 
Judge Burton stated that it was the “outer limit of the 
authority of the Attorney General [under 9835] that is 
now before us”. 341 U.S. at 126. The opinions of the 
justices in that case shed little light on the validity of 
Executive Order 10450 and its procedures, and that Order 
and the regulations were undoubtedly drawn in the light 
of the Anti-Fascist case. We have detailed supra, the 
careful provisions of the procedures under that Order for 
notice and hearing, and those procedures, of course, were 
not before the Court in 1951. 

Under the 1953 Executive Order membership in a 
“designated” organization is only “one factor to be con- 
sidered” in connection with applying for or holding of 
federal employment. It is a reasonable provision for ad- 
vice from the President to the heads of departments and 
it does not direct the rejection of all applicants or forbid 
the retention in the Federal Service of all members or past 
members of the designated organizations. It is advisory, 
and a reasonable instruction in regard to the internal ad- 
ministration of the government. See, Perkins v. Lukens 
Steel Co., 310 U.S. 118, 128, 129; also Standard Scale Co. 
v. Farrell, 249 U.S. 571, 574. 

If the designation of the plaintiff under Executive 
Order 10450 has caused or causes any harm to the 
V.A.L.B. or its members, that harm is consequential and 
incidental to the power of the President to set down 
standards and to remove employees in cases not covered 
by statute explicitly or by necessary implication.” The 
fact of incidental injurv by the exercise of governmental 
authority does not invalidate the authority or subject the 


8 As to 9835 the present case would seem to be moot. 


2 Executive Order 10450, issued in 1958, is quite different from its 
predecessor, 9835, and the same is true of the regulations and 
procedures. 


10 Myers v. United States, supra. Plaintiffs do not argue any 
question as to the right of the President to act on confidential in- 
formation in a matter in which he has discretion. See, Jay v. 
Boyd, 351 U.S. 345; United States v. Nugent, 346 U.S. 1. 
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official or the United States to liability. Gregoire v. 
Biddle, 177 F (2d) 579 (C.A. 2); Bailey v. Richardson, 


supra. 

The Fifth Amendment has never been supposed to in- 
hibit “laws that indirectly work harm and loss to indi- 
viduals.” Legal Tender Cases, 12 Wall. 451, 551. And 
see, Mullen Benevolent Corp. v. United States, 290 US. 
89, 94-95; Sanguinetti v. United States, 264 U.S. 146, 
149-150; Omnia Co. v. United States, 261 U.S. 502, 509- 
510. 

In National Lawyers Guild v. Brownell, 96 U.S. App. 
D.C. 252, 225 F(2d) 552, cert. denied, 351 U.S. 927, 
this Court said that it did not read the Supreme Court 
opinions in Joint Anti-Fascist as meaning that the At- 
torney General has no power whatever to “designate” 
organizations under the Executive Order, but rather as 
going on the ground that under Executive Order 9835 
procedural due process was not provided (225 F(2d) at 
555). Not only in 1.W.W., supra, 385 F. 2d 687, but 
also in a number of cases subsequent to the Supreme 
Court decisions in Anti-Fascist this Court has had occa- 
sion to consider again the validity of the Executive Or- 
ders and the regulations. Significantly, the Court has 
never indicated that it does not regard the Orders and 
regulations as valid. See, Joint Anti-Fascist Refugee 
Committee v. Brownell, 94 U.S. App. D.C. 341, 215 F 
(2d) 870; National Lawyers Guild v. Brownell, 96 U.S. 
App. D.C. 252, 225 F(2d) 552, cert. denied, 351 US. 
927; National Council of American-Soviet Friendship v. 
Brownell, 100 U.S. App. D.C. 116, 243 F(2d) 222; Asso- 
ciation of Lithuanian Workers v. Brownell, 101 U.S. App. 
D.C. 78, 247 F(2d) 64. 

Neither is the listing a bill of attainder, as plaintiffs 
argue (Br. 9). United States v. Brown, 381 U.S. 487 is 
not in point. Brown was convicted under a criminal 
statute making it a crime for a member of the Commu- 
nist Party to serve as a member of the executive board 
of a labor union. 
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That the government is entitled to employ only those 
whose employment is consistent with the security require- 
ments of a specific position seems clear; Bailey v. Rich- 
ardson, 182 F. 2d 46; Bland v. Connally, 293 F. 2d 852; 
and Davis v. Stahr, 293 F. 2d 860. Under Executive 
Order No. 10450 neither specific individuals nor specific 
organizations are singled out for specific sanctions and 
in no case for fine or imprisonment. The purpose of the 
Order and designation is only regulatory in intent and 
in no wise punitive. 

Finally, the Tenth Amendment has no relevancy to the 
issues in this case. As we have shown (infra, p. 4), the 
President issued E. O. 10450 pursuant to authority vested 
in him by the Constitution and statutes of the United 
States; and the Attorney General under the Executive 
Order acted pursuant to lawful delegation of the Presi- 
dent’s authority. 

In this case plaintiffs have failed to show unconstitu- 
tionality, and we submit, on the authorities we have 
cited, that E.O. 10450 and the regulations should be up- 
held. 


CONCLUSION 


For the foregoing reasons, the judgment of the District 
Court should be affirmed. 


Respectfully submitted, 


J. WALTER YEAGLEY, 
Assistant Attorney General, 


KEvIN T. MARONEY, 

LEE B. ANDERSON, 
Attorneys, 
Department of Justice, 
Washington, D. C. 20530. 
Attorneys for Appellees. 


May 1968. 


21 
APPENDIX 


1. Section 9A of the Hatch Act (53 Stat. 1148, for- 
merly 5 U.S.C. 118j), repealed but essentially reenacted 
as Section 118p of Title 5 by Act of August 9, 1955, 
Sections 1 and 4 (2), 69 Stat. 624-625), provided as 
follows in pertinent part: 


(1) It shall be unlawful for any person employed 
in any capacity by any agency of the Federal Govern- 
ment whose compensation, or any part thereof, is 
paid from funds authorized or appropriated by any 
Act of Congress, to have membership in any political 
party or organization which advocates the overthrow 
of our constitutional form of government in the 
United States. 

(2) Any person violating the provisions of this 
section shall be immediately removed from the posi- 
tion or office held by him, and thereafter no part of 
the funds appropriated by any Act of Congress for 


such position or office shall be used to pay the com- 
pensation of such person. 


2. Public Law 733, 81st Congress (Act of August 26, 
1950, 64 Stat. 476, 5 U.S.C. 22-1, et seg.), provides as 
follows in pertinent part: 


AN ACT To protect the national] security of the 
United States by permitting the summary sus- 
pension of employment of civilian officers and 
employees of various departments and agencies 
of the Government, and for other purposes. 


Be it enacted by the Senate and House of Repre- 
sentatives of the United States of America in Con- 
gress assembled, That, notwithstanding the provi- 
sions of section 6 of the Act of August 24, 1912 (37 
Stat. 555), as amended (5 U.S.C. 652), or the pro- 
visions of any other law, the Secretary of State; 
Secretary of Commerce; Attorney General; the Sec- 
retary of Defense; the Secretary of the Army; the 
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Secretary of the Navy; the Secretary of the Air 
Force; the Secretary of the Treasury; Atomic Energy 
Commission; the Chairman, National Security Re- 
sources Board; or the Director, National Advisory 
Committee for Aeronautics, may, in his absolute dis- 
cretion and when deemed necessary in the interest of 
national security, suspend, without pay, any civilian 
officer or employee of the Department of State (in- 
cluding the Foreign Service of the United States), 
Department of Commerce, Department of Justice, 
Department of Defense, Department of the Army, 
Department of the Navy, Department of the Air 
Force, Coast Guard, Atomic Energy Commission, 
National Security Resources Board, or National Ad- 
visory Committee for Aeronautics, respectively, or of 
their several field services * * *. 


3. Part IIJ, Paragraph 3 of Executive Order 9835 of 
March 21, 1947 (12 F.R. 1938) provides as follows: 


3. The Loyalty Review Board shall currently be 
furnished by the Department of Justice the name of 
each foreign or domestic organization, association, 
movement, group or combination of persons which 
the Attorney General, after appropriate investiga- 
tion and determination, designates as totalitarian, 
fascist, communist or subversive, or as having adopt- 
ed a policy of advocating or approving the commis- 
sion of acts of force or violence to deny others their 
rights under the Constitution of the United States, 
or as seeking to alter the form of government of the 
United States by unconstitutional means. 

a. The Loyalty Review Board shall disseminate 
such information to all departments and agencies. 


4, Executive Order 10450, effective May 27, 1953 (18 
F.R. 2489), provides as follows in pertinent part: 


WHEREAS the interests of the national security 
require that all persons privileged to be employed in 
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the departments and agencies of the Government, 
shall be reliable, trustworthy, of good conduct and 
character, and of complete and unswerving loyalty 
to the United States; and 


WHEREAS the American tradition that all per- 
sons should receive fair, impartial, and equitable 
treatment at the hands of the Government requires 
that all persons seeking the privilege of employment 
or privileged to be employed in the departments and 
agencies of the Government be adjudged by mutually 
consistent and no less than minimum standards and 
procedures among the departments and agencies gov- 
erning the employment and retention in employment 
of persons in the Federal service: 


NOW, THEREFORE, by virtue of the authority 
vested in me by the Constitution and statutes of the 
United States, including section 1753 of the Revised 
Statutes of the United States (5 U.S.C. 681); the 


Civil Service Act of 1883 (22 Stat. 408; 5 U.S.C. 
632, et seq.); section 9A of the act of August 2, 
1939, 53 Stat. 1148 (5 U.S.C. 188j) ; and the act of 
August 26, 1950, 64 Stat. 476 (5 U.S.C. 22-1, e 
seg.), and as President of the United States, and 
deeming such action necessary in the best interests 
of the national security, it is hereby ordered as 
follows: 
* * * * 

Sec. 2. The head of each department and agency 
of the Government shall be responsible for establish- 
ing and maintaining within his department or agency 
an effective program to insure that the employment 
and retention in employment of any civilian officer 
or employee within the department or agency is 
clearly consistent with the interests of the national 
security. 

* * * * 

Sec. 6. Should there develop at any stage of in- 

vestigation information indicating that the employ- 


24 


ment of any officer or employee of the Government 
may not be clearly consistent with the interests of 
the national security, the head of the department or 
agency concerned or his representative shall imme- 
diately suspend the employment of the persons in- 
volved if he deems such suspension necessary in the 
interests of the national security and, following such 
investigation and review as he deems necessary, the 
head of the department or agency concerned shall 
terminate the employment of such suspended officer 
or employee whenever he shall determine such ter- 
mination necessary or advisable in the interests of 
the national security in accordance with the said act 
of August 26, 1950. 


* * * * 


Src. 8. (a) The investigations conducted pursu- 
ant to this order shall be designed to develop infor- 
mation as to whether the employment or retention 
in employment in the Federal service of the person 
being investigated is clearly consistent with the in- 
terests of the national security. Such information 
shall relate, but shall not be limited, to the follow- 
ing: 

* * * * 

(5) Membership in, or affiliation or sympathetic 
association with, any foreign or domestic organiza- 
tion, association, movement, group, or combination of 
persons which is totalitarian, Fascist, Communist, or 
subversive, or which has adopted, or shows, a policy 
of advocating or approving the commission of acts of 
force or violence to deny other persons their rights 
under the Constitution of the United States, or which 
seeks to alter the form of Government of the United 
States by unconstitutional means. 


* * * * 


SEc. 12. Executive Order No. 9835 of March 21, 
1947, as amended, is hereby revoked. For the pur- 
poses described in section 11 hereof the Loyalty Re- 
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view Board and the regional loyalty boards of the 
Civil Service Commission shall continue to exist and 
function for a period of one hundred and twenty 
days from the effective date of this order, and the 
Department of Justice shall continue to furnish the 
information described in paragraph 3 of Part III of 
the said Executive Order No. 9835, but directly to 
the head of each department and agency. 

Src. 138. The Attorney General is requested to 
render to the heads of departments and agencies 
such advice as may be requisite to enable them to 
establish and maintain an appropriate employee- 
security program. 

* * * * 


Sec. 15. This order shall become effective thirty 
days after the date hereof. 


5. The Attorney General’s Rules of Procedure for the 
federal employee security program (Department of Jus- 
tice Regulations of April 29, 1958, 18 F.R. 2619, 28 
CFR, 1956, Supp., Part 41) provide as follows: 


DESIGNATION OF ORGANIZATIONS IN CONNECTION 
WITH THE FEDERAL EMPLOYEE SECURITY PROGRAM 


By virtue of the authority vested in the Attorney 
General by section 22 of Title 5 of the United States 
Code, and by Executive Order No. 9885 of March 21, 
1947, and Executive Order No. 10450 of April 27, 
1953, I hereby prescribe the following rules of proce- 
dure with respect to notice, hearing, and designation 
of organizations in connection with the Federal em- 
ployee security program: 


Sec. 

41.1 Notice to and by organizations 

41.2 Statement and interrogatories by Attorney 
General 

41.3 Reply by organization 

41.4 Request for hearing 
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41.5 Notice of hearing 

41.6 Default 

41.7 Hearing board or officer 

41.8 Hearing 

41.9 Recording of testimony 

41.10 Determination 

41.11 Previous designations not affected 


AuTHORITY: $$ 41.1 to 41.11 issued under R.S. 
161; 5 U.S.C. 22, E.0. 9885, Mar. 21, 1947, 12 F.R. 
1935; 3 CFR, 1947 Supp.; E.O. 10450, Apr. 27 1953, 
(18] F.R. 2489 [8 CFR, 1953 Supp.]. 

SECTION 41.1 Notice to and by organizations.— 
(a) Within ten days after the effective date of Ex- 
ecutive Order No. 10450 of April 27, 1953, each 
organization which has been designated by the Attor- 
ney General pursuant to Paragraph 3 of Part III of 
Executive Order No. 9835 of March 21, 1947, may 
file with the Attorney General, Department of Jus- 
tice, Washington, D.C., a written notice that it 
contests such designation. Failure to file a notice of 
contest within such period shall be deemed an ac- 
quiescence in such designation. 

(b) Whenever the Attorney General after appro- 
priate investigation proposes to designate an organ- 
ization pursuant to Executive Order No. 9835 or 
Executive Order No. 10450, or both, notice of such 
proposed designation shall be sent by registered mail 
to such organization at its last known address. If 
the registered notice is delivered, the organization, 
within ten days following its receipt or ten days 
following the effective date of Executive Order No. 
10450, whichever shall be later, may file with the 
Attorney General, Department of Justice, Washing- 
ton, D.C., a written notice that it desires to contest 
such designation. If the notice of proposed designa- 
tion is not delivered and is returned by the Post 
Office Department, the Attorney General shall cause 
such notice to be published in the FEDERAL REG- 
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ISTER, supplemented by such additional] notice as 
the Attorney General may deem appropriate. Within 
thirty days following such publication in the FED- 
ERAL REGISTER, such organization may file with 
the Attorney General, Department of Justice, Wash- 
ington, D.C., a written notice that it desires to con- 
test such designation. Failure to file a notice of con- 
test within such period shall be deemed an acquies- 
cence in such proposed action, and the Attorney 
General may thereupon after appropriate determina- 
tion designate such organization and publish such 
designation in the FEDERAL REGISTER. 

(c) The notice of contest provided in this part 
shall be signed by the executive officers (or persons 
performing the ordinary and usual duties of execu- 
tive officers) of the organization which desires to 
contest such designation or proposed designation. 

SECTION 41.2 Statement and interrogatories by 
Attorney General.—Within sixty days following re- 
ceipt of a notice of contest, the Attorney General 
shall cause to be forwarded to the organization by 
registered mail a statement of the grounds upon 
which the designation was or is proposed to be made 
and written interrogatories with respect thereto. In 
the case of organizations designated pursuant to 
Paragraph 3, Part III of Executive Order No. 9835, 
such statement may include information obtained 
since the designation. 

SECTION 41.3 Reply by organization.—The organ- 
ization, within sixty days following receipt of such 
statement and interrogatories, may file a verified 
reply which shall be signed by the executive officers 
(or persons performing the ordinary and usual du- 
ties of executive officers) of such organization. The 
reply shall answer each interrogatory completely and 
with particularity and shall be limited to statements 
of fact. The organization may also submit support- 
ing affidavits with its reply. Failure to answer any 
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interrogatory or any part thereof shall be deemed 
an admission of the truth of the facts to which such 
interrogatory or part thereof refers. The submission 
of an evasive reply to any interrogatory or any part 
thereof shall likewise be deemed an admission of the 
facts to which such interrogatory or part thereof 
refers. Failure of the organization to file a reply 
within the sixty days provided therefor shall consti- 
tute an acquiescence in designation. 

SECTION 41.4 Request for hearing.—Any organi- 
zation filing a reply as provided in this part may 
accompany its reply with a written request for a 
hearing. In the absence of such request, the Attor- 
ney General shall determine the matter on the basis 
of the information available to him and the reply 
of such organization. 

SECTION 41.5 Notice of hearing.—Upon receipt of 
a request as provided in Section 41.4, the Attorney 
Genera] will set a date and fix a place for hearing 
and notify the organization thereof by registered 
mail. 

SECTION 41.6 Default——When an organization de- 
clines or fails to appear at any scheduled hearing, 
the Attorney General shall without further proceed- 
ings determine the matter on the basis of the infor- 
mation available to him and the reply of the organi- 
zation. 

SECTION 41.7 Hearing board or officer—For the 
purpose of conducting any hearing as provided in 
this part the Attorney General shall assign such offi- 
cer or board as he shall deem necessary. 

SECTION 41.8 Hearing.—(a) If upon the basis of 
the statement, interrogatories, reply and affidavits 
(if any) submitted as provided in this part it ap- 
pears to the board or hearing officer that a determi- 
nation may appropriately be made without the taking 
of evidence, the proceeding may be conducted with- 
out the taking of such evidence. 
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(b) The Attorney General, at his election, may 
rely upon the statement of grounds upon which the 
designation was or is proposed to be made, or may 
introduce evidence in support thereof or supplemental 
thereto, or in rebuttal of any evidence received on 
behalf of the organization. 

(c) Hearings before a board or officer shall be in- 
formal and shall be conducted in an orderly and im- 
partial manner. 

(d) An organization shall be entitled to appear by 
counsel or other representative of its own choice. 

(e) Testimony shall be given under oath or affir- 
mation. 

(f) The ordinary rules of evidence need not be 
adhered to at the hearings but reasonable bounds 
shall be maintained as to relevancy, competency and 
materiality. Both the Attorney General and the or- 
ganization may introduce such evidence as the board 
or officer may deem proper in the particular case. 
In the discretion of the board or officer, the affidavit 
of any witness may by received in lieu of his oral 
testimony. 

(g) Whenever, in the judgment of the board or 
officer, the proposed testimony of any witness appears 
to be irrelevant, immaterial, cumulative, or repeti- 
tious, the board or officer may refuse to receive such 
testimony. 

(h) All objections to the admission or exclusion of 
evidence or other rulings of the board or officer shal] 
be limited to a concise statement of the reasons 
therefor and shall be made part of the record. Argu- 
ment upon such objections may be limited in the dis- 
cretion of the board or officer. 

(i) The board or officer shall be authorized to re- 
ceive as evidence on behalf of the Attorney General 
information or documentary material, in summary 
form or otherwise, without requiring disclosure of 
classified security information or the identity of 
confidential informants. 
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(j) Witnesses testifying before the officer or board 
shall be subject to cross-examination provided that 
no witness on behalf of the Government shall be re- 
quired to disclose classified security information or 
the identity of confidential informants. 

(k) If in the course of a hearing any witness or 
other participant is guilty of misbehavior which ob- 
structs the hearing, such person may be excluded 
from further participation in the hearing. 

SECTION 41.9 Recording of testimony.—The testi- 
mony and proceedings at the hearing shall be re- 
corded and transcribed by a person or persons desig- 
nated by the Attorney General and made a part of 
the record. The organization, by its counsel] or au- 
thorized representative, shall be entitled to inspect 
the transcript, and, upon request and at its cost, 
shall be furnished a copy thereof. 

SECTION 41.10 Determination.—Within a reason- 
able time following completion of any proceeding 
hereunder, the Attorney General shall make a deter- 
mination on the record which shall include the state- 
ment of the grounds, interrogatories, replies to the 
interrogatories, affidavits, and testimony elicited at 
the hearing and other documents and papers filed in 
the proceeding, and shall notify the organization of 
the determination by registered mail. In making his 
determination the Attorney General shall take into 
consideration any handicap imposed upon an organ- 
ization by the non-disclosure to it of classified secur- 
ity information or the identity of confidential in- 
formants and by reason of the lack of opportunity 
to cross-examine confidential informants. 

SECTION 41.11 Previous designations not affected. 
—tThe promulgation of the rules of procedure con- 
tained in this part shall not be deemed a revocation 
of any designation made by the Attorney General 
pursuant to Paragraph 3, Part III of Executive 
Order No. 9835, but each such designation shall 
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continue in effect unless the administrative process 
herein provided is invoked by the organization af- 
fected and upon completion thereof a contrary de- 
termination is made by the Attorney General as to 
such organization. 
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